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IN THE SUPREME COURT OF CANADA 
 

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

 

 

 

 

BETWEEN: 

PAUL TAYLOR  

 

Applicant 

 

  -and- 

 

 

 

THE WORKPLACE SAFETY & INSURANCE BOARD – WSIB 

Respondent 

 

-and- 

 

THE WORKPLACE SAFETY & INSURANCE APPEALS TRIBUNAL – WSIAT 

 

Respondent 

 

NOTICE OF APPLICATION FOR LEAVE TO APPEAL 

 

TAKE NOTICE that the applicant, Paul Taylor, applies for leave to appeal to the Court, 

under section 40(1) and 43(1) of the Supreme Court Act, and Rule 25 of the Rules of the Supreme 

Court of Canada, SOR/2002-156, from the judgement of the Court of Appeal for Ontario File 

No. C63503 (the “Judgement”) made February 6, 2018, for an order granting leave to appeal 

from the judgement, along with costs of this application, or any further or other order that the 

Court may deem appropriate;  

 

AND FURTHER TAKE NOTICE that this application for leave is made on the 

following grounds: 

 

1. This case raises some of the most fundamental constitutional questions a court can 

consider:  

SCC Court File No.:_________________ 
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a. Can legislation absolutely immunize a government agency and/or individual for 

serious intentional wrong doings, by simply ousting the jurisdiction of the court 

based on a pleading for damages, even though the same legislation prevents it? In 

this case, the Court of Appeal for Ontario has held it can.   

 

b. Can a court have a negative indifference towards self-represented parties within 

their decisions. To what extent should courts accommodate persons who are self-

represented? In this case, the Court of Appeal for Ontario has held that no 

accommodation should be made to persons who are self-represented.  

 

c. Can the principle of deliberative secrecy regarding administrative tribunals and 

boards, be absolute? In this case the Court of Appeal for Ontario has held it is. 

 

 

2. The fundamental questions of whether a legislature can bar or otherwise restrict directly 

with the use of an absolute immunity clause, or indirectly with the use of the court’s 

jurisdiction being ousted for individual claims for personal remedies made pursuant to 

common law. Where the Supreme Court has considered this issue indirectly, it has come 

to the opposite conclusion to that of the Court of Appeal for Ontario.  

 

3. Furthermore, if a legislature were permitted to bar civil remedies through common law 

for serious intentional wrongs, this would then be advanced that it would be a restriction 

of Charter remedies made pursuant to s. 24(1) of the Charter.    

 

4. The decision of the Court of Appeal for Ontario in this case puts the law in Ontario in 

conflict with appellate law in Alberta, other provinces, and this very court, creating 

significant uncertainty in the law across Canada.    

 

5. This issue raised by this appeal, impacts all Canadians. General “protection from civil 

action” by ousting the jurisdiction of the court, clauses such as sections 118 & 123 of the 

Workplace Safety & Insurance Act are found in statutes in each and every province and 

territory of Canada. The Supreme Court’s guidance on whether such statutes can directly 
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Jeffrey Clarke 

LSO #569374N 

Tel: (416) 344-3964 

E-mail: Jeffrey_Clarke@wsib.on.ca  
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Workplace Safety and Insurance Board – WSIB 

    

PALIARE ROLAND LLP 

155 Wellington Street West, 35th Floor 

Toronto, On, M5V 3H1 

 

Andrew Lokan 

LSO #31629Q 

Tel: (416) 646-4324 

Fax: (416) 646-4301 

E-mail: Andrew.Lokan@palaireroland.com 
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The Workplace Safety and 
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   MINISTRY OF THE ATTORNEY GENERAL  

Civil Law Division  

720 Bay Street, 4th Floor  

Toronto, On. M74 2S9 

 

Lawyer for the Intervenor 

Government of Ontario 

 

DEPARTMENT OF JUSTICE CANADA 

120 Adelaide Street West 

Suite #400 

Toronto, Ontario M5H 1T1 

Telephone: 416-973-0942 

Fax: (416) 952-0298 

 

Lawyer for the Intervenor 

Government of Canada 

 

 

NOTICE TO THE RESPONDENT: A respondent may serve and file a memorandum in 

response to this application for leave to appeal within 30 days after service of the application. If 

no response is filed within that time, the Registrar will submit this application for leave to appeal 

to the Court for consideration pursuant to section 43 of the Supreme Court Act. 
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IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

 

 

 

 

BETWEEN: 

PAUL TAYLOR  

 

Applicant 

(Appellant) 

 

 

  -and- 

 

 

 

THE WORKPLACE SAFETY & INSURANCE BOARD – WSIB 

Respondent 

(Respondent) 

-and- 

 

THE WORKPLACE SAFETY & INSURANCE APPEALS TRIBUNAL – WSIAT 

 

Respondent 

(Respondent) 

 

 

I, Paul Taylor, Self-represented Applicant, hereby certify that 

 

(a) There is no sealing or confidentiality order in effect in the file from a lower court of this 

Honourable Court and no document filed includes information that is subject to a sealing 

or confidentiality order or is classified as confidential by legislation; 

  

(b) There is not, pursuant to any order or legislation, a ban on publication of evidence or the 

names or identity of a party or witness and no document filed includes information that is 

subject to any such ban; and 

 

(c) There is not, pursuant to any legislation, information that is subject to limitations on 

public access and no document files includes information that is subject to any such 

limitations. 
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COPY TO:  The Government of Ontario, Intervenor:  

The Attorney General of Ontario 

Law Branch/Constitutional Law Branch 

720 Bay Street  

Toronto, Ontario M5G 2K1 

Fax: (416) 326-4015 

 

COPY TO:  The Government of Canada, Intervenor: 

The Department of Justice Canada 

120 Adelaide Street West Suite #400 

Toronto, Ontario M5H 1T1 

Telephone: (416) 973-0942 

Fax: (416) 952-0298 
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COURT OF APPEAL FOR ONTARIO 

 
 

 THE HONOURABLE 

 

JUSTICE LASKIN   ) THURSDAY, THE 5TH DAY 

     )    

JUSTICE HUSCROFT  ) July, 2018 

     ) 

JUSTICE PACIOCCO  )  

 

 

 BETWEEN 

 

 

 

PAUL TAYLOR 

 

Appellant 

and 

 

WORKPALCE SAFETY & INSURANCE BOARD – WSIB, AND 

 

WORKPALCE SAFETY & INSURANCE APPEALS TRIBUNAL – WSIAT  

 

Respondents 

 

O R D E R 

 
 

THE APPEAL made by the Appellant from the order of Justice David Price of 

the Superior Court of Justice dated February 22, 2017, was heard on December 18, 2017 

at the Court of Appeal for Ontario, Osgoode Hall, 130 Queen Street West, Toronto, 

Ontario, and the Reasons for the Decision were released on February 6, 2018. 

 

ON READING the Appellant’s Factum, Book of Authorities and Appeal Book & 

Compendium; the Factum, Book of Authorities and Compendium of the Respondent, 

Court File No.:      C65303         . Volume I - Page 8 of 175



WSIB; the Factum, Book of Authorities and Compendium of the Respondent, WSIAT 

and on hearing the submissions of the Respondents’ counsel and the submissions of the 

Appellant, appearing in person as a self-represented litigant. 

 

1. THIS COURT ORDERS that the appeal is dismissed. 

 

 

2. THIS COURT FURTHER ORDERS that the Appellant shall pay the 

Respondents’ costs of the appeal in the amount of $2,000 to the WSIB and 

$2,500 to the WSIAT each inclusive of disbursements and HST. 

 

THIS ORDER BEARS INTEREST at a rate of 3% commencing on 

February 6, 2018.  

 

 

________________________________ 

JUSTICE 
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COURT OF APPEAL FOR ONTARIO 

CITATION: Taylor v. Workplace Safety & Insurance Board, 2018 ONCA 108 
DATE: 20180206 

DOCKET: C63503 

Laskin, Huscroft and Paciocco JJ.A. 

BETWEEN 

Paul Taylor 

Plaintiff (Appellant) 

and 

Workplace Safety & Insurance Board – WSIB and Workplace Safety & Insurance 
Appeals Tribunal - WSIAT 

Defendants (Respondents) 

Paul Taylor, acting in person 

Jean-Denis Be’lec and Jeffrey Clarke, for the respondent WSIB 

Andrew Lokan and Debra McKenna, for the respondent WSIAT 

Heard: December 18, 2017 

On appeal from the order of Justice David Price of the Superior Court of Justice, 
dated February 22, 2017, with reasons reported at 2017 ONSC 1223. 

REASONS FOR DECISION 
A. INTRODUCTION 

[1] In 1997, the appellant, Paul Taylor, was injured on the job while unloading a 

large shipment of goods from a tractor trailer truck. Since then, for the past 20 

years, he has been litigating over his Workplace Safety & Insurance Board 

benefits. He has had numerous hearings before the Board, and brought various 
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appeals before the Workplace Safety & Insurance Appeals Tribunal. Some of his 

claims have been accepted; some have not. 

[2] In February 2014, Taylor started an action against both the Board and the 

Tribunal. In his amended statement of claim, he sought “compensatory damages” 

of $1,710,455, broken down into various categories of benefits, as well as punitive 

damages of $15 million. 

[3] Both the Board and the Tribunal brought motions to dismiss Taylor’s claim 

for lack of jurisdiction and alternatively, to strike his pleadings on the ground that 

they disclosed no reasonable cause of action. In lengthy reasons, the motion judge 

granted their motions. The main basis for his decision was that Ontario’s Superior 

Court of Justice does not have jurisdiction to grant relief against the respondents 

in a civil action. Relief against the Board and the Tribunal must be sought on 

judicial review. 

[4] Taylor appeals the motion judge’s decision. He raises two issues: 

1. Did the motion judge err in dismissing Taylor’s claim for lack of 
jurisdiction? 

2. Did the motion judge err either by striking Taylor’s pleadings as 
failing to disclose a reasonable cause of action for “bad faith” or 
misfeasance in public office, or by refusing to grant Taylor leave to 
amend his statement of claim?  

[5] We dismiss the appeal on both issues. 
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B. DISCUSSION 

(1) Did the motion judge err in dismissing Taylor’s claim for lack of 
jurisdiction? 

[6] The motion judge set out the particulars of Taylor’s claim against the Board 

and the Tribunal for damages for loss of benefits and for punitive damages. The 

essence of Taylor’s complaint against the Board is that the Board treated him 

unfairly and denied him the benefits and treatment to which he was entitled. The 

essence of Taylor’s complaint against the Tribunal is that the Tribunal did not treat 

him fairly in the hearing process, that the Tribunal’s decision was wrong and should 

be reversed, and that the Tribunal and its members committed various torts against 

him.  

[7] In substance, these complaints are about the decisions made and the 

process used by the Tribunal and Board in determining Taylor’s entitlement to 

benefits. The motion judge held that the court cannot grant the relief Taylor seeks 

because, under s. 123 of Workplace Safety and Insurance Act, 1997, S.O. 1997, 

c. 16, Sch. A, the jurisdiction to grant this relief falls under the exclusive jurisdiction 

of the Board and the Tribunal. Section 123 provides, in relevant part: 

123 (1) The Appeals Tribunal has exclusive jurisdiction 
to hear and decide, 

(a) all appeals from final decisions of the Board 
with respect to entitlement to health care, return to 
work, labour market re-entry and entitlement to 
other benefits under the insurance plan; 
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… 

(3) On an appeal, the Appeals Tribunal may confirm, vary 
or reverse the decision of the Board.   

… 

(4) An action or decision of the Appeals Tribunal under 
this Act is final and is not open to question or review in a 
court. [Emphasis added.]  

[8] We agree with the motion judge. We also agree with the motion judge that 

a litigant cannot circumvent the statutory scheme for granting benefits for 

workplace injuries by alleging, as Taylor has done, bad faith and then coupling this 

allegation with a damages claim. This court has held that circumventing the 

statutory scheme for the determination of benefits by a civil action amounts to an 

abuse of process. See: Pagourov v. Science Application International Corp., 2007 

ONCA 745. Pagourov holds that neither the Superior Court nor this court has 

jurisdiction over Taylor’s claim for loss of benefits or for punitive damages.  

[9] To avoid the effect of this court’s decision in Pagourov, Taylor relies on this 

court’s recent decision in Castrillo v. Workplace Safety and Insurance Board, 2017 

ONCA 121, 136 O.R. (3d) 654. There, this court held that the motion judge had 

erred in striking out a claim in a class action. The claim in question alleged that the 

Board had committed the torts of misfeasance in public office and negligence by 

secretly adopting a new policy on pre-existing injuries. The Board submitted that 

the appeal was a collateral attack on its decision regarding the appellant’s 

entitlement to benefits. But at para. 51 of his reasons, Lauwers J.A. rejected the 
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Board’s argument. He distinguished the case before him, which involved a policy 

decision of the Board, from cases that involve individual claims. The latter are in 

essence an attack on the Board’s or Tribunal’s exclusive jurisdiction over benefits: 

I do not take that view of the appellant’s claims. He is not 
complaining about a specific decision regarding his 
personal entitlement, as occurred in, for example, Aird v. 
WSIB, Aird v. WSIAT, 2010 ONSC 3600 (CanLII), at 
paras. 14-15, and Pagourov v. Science Applications 
International Corporation, 2007 CanLII 7398 (ON SC), 
2007 CanLII 7398, at para. 12, aff’d 2007 ONCA 745 
(CanLII). Nor do I see his claims as a collateral attack to 
circumvent the WSIB as an expert tribunal, as described 
in Garland v. Consumers’ Gas Co., 2004 SCC 25 
(CanLII), [2004] 1 S.C.R. 629, at para. 71 and R. v. 
Consolidated Maybrun Mines Ltd., 1998 CanLII 820 
(SCC), [1998] 1 S.C.R. 706. Nor is this pleading linked to 
the specific circumstances of the appellant’s complaint; it 
challenges the legality of the WSIB’s actions across a 
category of benefits and a class of persons. I would see 
this class action as categorically different, not as a 
collateral attack on the WSIB’s specific determination of 
the appellant’s entitlement. [Emphasis added.] 

As Taylor’s case is properly characterized as involving an individual claim about 

his personal entitlement, and not a general policy decision of the Board, Castrillo 

does not assist him. 

[10] Thus, we decline to give effect to Taylor’s appeal on this first issue. 

(2) Did the motion judge err either by striking Taylor’s pleadings as 
failing to disclose a reasonable cause of action for “bad faith” or 
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misfeasance in public office, or by refusing to grant Taylor leave to 
amend his statement of claim? 

[11] In his pleadings, Taylor asserts a wide range of complaints against the 

Board and Tribunal, which broadly speaking fall into two categories. The first 

category relates to allegations about how these bodies decided Taylor’s benefit 

claims. The second category relates specifically to certain conduct and words of a 

Tribunal member on an appeal hearing before the Tribunal in 2007. The motion 

judge struck Taylor’s amended statement of claim in its entirety, as the allegations 

it contained did not amount to torts recognized in law. 

[12] Additionally, at the hearing of the motions, Taylor alleged that the bad faith 

conduct of the Board and Tribunal described in his amended statement of claim 

amounted to the tort of misfeasance in public office. Taylor did not plead this cause 

of action in his amended statement of claim, but he raised it before the motion 

judge. And the motion judge dismissed the claim for misfeasance in public office 

on two grounds: it was not tenable in law because, even in his factum, Taylor had 

not pleaded the elements of a cause of action for the tort; and it had been brought 

beyond the two year limitation period in the Limitations Act, 2002, S.O. 2002, c. 

24, Sch. B, and so was statute-barred. The motion judge also refused to grant 

Taylor leave to amend his amended statement of claim to assert this cause of 

action because even if corrected, the pleadings would still fail to disclose a 

reasonable cause of action. 

Volume I - Page 16 of 175



[13] On appeal, Taylor argues in substance that his amended statement of claim 

appropriately pleads the “tort of bad faith” and, when read generously, also 

discloses a cause of action for misfeasance in public office. He contends that the 

allegations in his pleadings make out the tort of misfeasance in public office on 

either of two grounds: the bad faith denial of his claims for benefits; and the 

improper comments and conduct of a Tribunal member at a 2007 hearing. 

[14] Alternatively, Taylor asks this court for leave to amend his pleadings to 

assert this cause of action. We do not agree with Taylor’s arguments, and decline 

to grant him leave to amend.  

[15] Dealing first with Taylor’s assertion that he appropriately pleaded the “tort of 

bad faith”, we observe that a government official’s bad faith conduct is not 

independently actionable. Our law does not recognize a stand-alone action for bad 

faith: Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R. 

261, at para. 78. 

[16] Second, the motion judge was correct to hold that Taylor’s amended 

statement of claim does not assert a cause of action for the tort of misfeasance in 

public office. This tort redresses unlawful conduct in the exercise of public 

functions. The Supreme Court discussed the tort’s constituent elements in Odhavji 

Estate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263. Although the Supreme 

Court distinguished between two categories of the tort representing two different 
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ways in which a public officer can commit the tort, it held that both categories have 

the same two basic elements: first, a “public officer must have engaged in 

deliberate and unlawful conduct in his or her capacity as a public officer”; and 

second, “the public officer must have been aware both that his or her conduct was 

unlawful and that it was likely to harm the plaintiff.” See: Odhavji, 2003 SCC 69, 

[2003] 3 S.C.R. 263, at paras. 17-23. Even read generously, Taylor’s pleadings do 

not satisfy either element of the tort and therefore do not disclose a reasonable 

cause of action for misfeasance in public office.  

[17] Taylor’s pleadings repeatedly reference bad faith, and although bad faith 

may go towards demonstrating that a government official’s conduct was unlawful, 

bad faith alone is not sufficient to make out the tort: Odhavji, at para. 28. Taylor’s 

pleadings do not satisfy the other components of the tort: that the unlawful conduct 

alleged was deliberate and carried out by a specific, named official; or that any 

such conduct was knowingly unlawful and specifically intended to harm Taylor.  

[18] Further, to the extent Taylor’s claim relates to his dissatisfaction with how 

the Board and Tribunal handled his benefits claims, the factual underpinnings 

necessary to make out the tort of misfeasance in public office are wholly deficient. 

Nowhere in his very detailed amended statement of claim does Taylor set out the 

material facts necessary to support either element of the tort. Rather, Taylor’s 

amended statement of claim is replete with generalized complaints about the 

Board and Tribunal, none of which are actionable.  
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[19] Finally, Taylor’s allegation concerning the conduct and comments of a 

Tribunal member in 2007 cannot give rise to a reasonable cause of action for 

misfeasance in public office. In pursuing this part of his claim, Taylor relies entirely 

on a recording he surreptitiously and improperly made of the Tribunal’s 

deliberations on one of his appeals. But as the motion judge noted, admitting that 

recording would violate the principle of deliberative secrecy, which is necessary to 

preserve the independence of decision-makers. See: Cherubini Metal Works Ltd. 

v. Nova Scotia (Attorney General), 2007 NSCA 37, 282 D.L.R. (4th) 538, at para. 

14.  

[20] The remaining question is whether we should grant Taylor leave to further 

amend his pleadings to assert a claim for misfeasance in public office. As 

mentioned, the motion judge declined to grant leave, and we agree with his 

decision.  

[21] Taylor’s alleged claim is rooted in events that took place a decade ago. He 

has had ample opportunity to put forward amendments to support his claim, and 

yet has failed to do so. Even in this court and in the face of the motion judge’s 

decision, he did not provide us with proposed amendments to his pleadings. 

Finality in civil litigation is an important principle, and this principle would be 

undermined by now granting Taylor leave to amend.  
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[22] Thus, it is not necessary to decide whether the motion judge was correct in 

holding that Taylor’s claim would be barred by the two year limitation period in the 

Limitations Act. We do note, however, that neither defendant has delivered a 

statement of defence. This court has held consistently that only in rare cases, if 

any, will we entertain a motion to dismiss an action as statute barred under the 

Limitations Act in the absence of a statement of defence. See Salewski v. Lalonde, 

2017 ONCA 515, 137 O.R. (3d) 750, at paras. 42-46.  

[23] For the above reasons we decline to give effect to Taylor’s appeal on the 

second issue. 

C. CONCLUSION 

[24] Taylor’s appeal is dismissed, with costs to the Board in the amount of $2,000 

and to the Tribunal in the amount of $2,500, each inclusive of disbursements and 

HST. 

“John Laskin J.A.” 
“Grant Huscroft J.A.” 
“David M. Paciocco J.A.” 
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CITATION:  Taylor v. WSIB, 2017 ONSC 7511 
COURT FILE NO.:  CV-14-0794-00 

DATE:  2017-12-14 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

 
B E T W E E N: )  
 )  
PAUL TAYLOR ) 

) 
) 

Self-represented 

 )  
Plaintiff/Responding Party ) 

) 
 

 )  
- and - )  
 )  
 )  
WORKPLACE SAFETY & 
INSURANCE BOARD – WSIB, and 
WORKPLACE SAFETY & 
INSURANCE APPEALS TRIBUNAL 
- WSIAT 

) 
) 
) 
) 
) 

Jean-Denis Belec, for the 
Defendant/Moving Party, WSIB 

 
Andrew Lokan, for the 
Defendant/Moving Party, WSIAT,  

 )  
Defendant/Moving Party ) 

) 
 

 )  
 
Price J. 
 

Costs Endorsement 

 
OVERVIEW 

 
[1] Following Paul Taylor’s unsuccessful application for benefits, 

reconsideration of his application, and appeal from 2008 to 2013 as result of a 

workplace injury he suffered in 1997, Mr. Taylor, who was self-represented, sued 
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the Workplace Safety and Insurance Board (“WSIB”) and the Appeals Tribunal 

for approximately $17 million.  He alleged that, as a result of multiple breaches of 

the Human Rights Code and the Charter of Rights, the WSIB and the Appeals 

Tribunal had acted in bad faith by requiring him to undergo training for positions 

that were unsuitable for him by reason of his colour-blindness and work-related 

injuries, and by intentionally trying to harm him.  

[2] The WSIB and Appeal Tribunal moved to dismiss Mr. Taylor’s action as 

frivolous, vexatious, and an abuse of process or, in the alternative, to strike his 

pleadings as disclosing no reasonable cause of action. Additionally, they 

asserted that this Court lacked jurisdiction to determine his action because Mr. 

Taylor’s remedy, if any, was by way of application to the Divisional Court for 

judicial review. Lastly, they argued that his claims were statute-barred.  

[3] Following a hearing on August 15, 2016, this Court held that it had no 

jurisdiction to order some categories of relief which Mr. Taylor sought in his 

action, all of which were within the exclusive jurisdiction of the Tribunal and the 

WSIB.  It further held that the issues Mr. Taylor raised in his Statement of Claim 

regarding his entitlement to Workplace Safety and Insurance Act benefits had 

been decided by the WSIB’s final decisions, the Tribunal’s Appeal Decision, and 

the Tribunal’s Reconsideration Decision. Further litigation of his entitlement to 

such benefits would constitute an abuse of process and collateral attack on the 

WSIB and Tribunal’s decisions. 

[4] Additionally, this Court held that Mr. Taylor’s allegations dealing with 

“delays” of this motion were an abuse of process, as he should have raised such 

concerns in a motion for procedural remedies and not in his amended Statement 

of Claim.  For those reasons, this Court denied Mr. Taylor leave to amend his 

Claim, struck his Claim, and ordered him to pay the costs of the WSIB and 
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Appeals Tribunal, the amount of which it reserved pending receipt of the parties’ 

written argument. This court has now received and considered those written 

arguments.  

BACKGROUND FACTS 

[5] On March 17, 2014, the WSIB advised Mr. Taylor of its intent to bring a 

Rule 21 Motion.  In the course of scheduling the motion, Mr. Taylor suggested 

dates in July and August 2014 when the WSIB’s lawyer was not available.  The 

motion was scheduled a few months later on October 22, 2014.  The WSIB 

delivered its Motion Record on October 3, 2014.  Seven days later, Mr. Taylor 

wrote to indicate that he was disputing all issues raised in the motion and would 

be unable to deliver responding materials on time.  On October 15, 2014, he 

requested an adjournment and, on consent, the motion was adjourned to 

February 23, 2015 to enable Mr. Taylor to prepare his responding materials. 

[6] On January 7, 2015 Mr. Taylor was encouraged to agree to a timetable for 

the delivery of his responding materials and cross-examination to ensure that the 

February 23, 2015 motion could be heard.  At that point, even though Mr. Taylor 

had three months to prepare his materials, he did not wish to commit to a 

timetable.  Instead, he sought an adjournment of the February 23, 2015 motion 

date.  That request was opposed by both the WSIB and the Appeal Tribunal.  

Barnes J. adjourned the motion from February 23, 2015 on terms that included a 

timetable for Mr. Taylor to deliver his responding materials.  Under the timetable, 

he was to deliver his responding record by April 24, 2015.  He delivered them a 

few days late, on April 27, 2015.  He delivered his factum on June 22, 2015, 

which was almost a month beyond the deadline of May 29, 2015 that Barnes J. 

had imposed.   
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[7] The hearing date for the motion was set for October 21, 2015.  Mr. Taylor 

sought another adjournment on the basis of an alleged conflict of interest on the 

part of the motion judge. The request was opposed but LeMay J. held that there 

could be a potential conflict of interest, and reluctantly adjourned the motion to 

May 9, 2016, peremptory to Mr. Taylor, and with costs of the appearance on 

October 21st in the cause.  Due to a judge’s conference, the May 9, 2016 

hearing date was adjourned to August 15, 2016.     

THE PARTIES’ POSITIONS  

WSIB’s claim for costs 

[8] The WSIB claims $7,000 for its costs of the motion on a substantial 

indemnity scale.  It submits that the time it spent defending the action and 

bringing its motion to have the action dismissed resulted in fees of $10,270.00.  It 

makes no claim for disbursements.  It made no settlement offers prior to the 

hearing of the motion, but seeks its costs based on its success in the motion to 

dismiss the action and Mr. Taylor’s repeated delaying of the motion and alleged 

unreasonable conduct in bringing the action. The WSIB characterizes Mr. 

Taylor’s conduct as a disguised attempt to claim WSIB benefits.  

[9] The WSIB argues that costs are appropriate where allegations are made 

impugning the integrity of opposing counsel.  It notes that Mr. Taylor amended 

his Statement of Claim on July 23, 2014 to include allegations of bad faith and 

improper conduct on the part of WSIB’s counsel, Mr. Bélec, for not being 

available to argue the motion on certain dates in the summer of 2014.  Mr. Bélec 

submits that, at best, the WSIB caused a delay of two months in scheduling the 

motion because Mr. Bélec was not available on the dates Mr. Taylor suggested, 

whereas Mr. Taylor had caused a delay of 18 months.  Mr. Bélec seeks to hold 

Mr. Taylor accountable for significant delays in failing to comply with the 
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timetable he had agreed to and that was ordered by this Court.  He submits that 

Mr. Taylor’s claim was devoid of any merit and that his conduct calls for 

substantial indemnity costs. 

WSIAT’s claim for costs 

[10] The Workplace Safety and Insurance Appeals Tribunal (“WSIAT”) claims 

costs in the amount of $3,000, slightly less than the amount of its disbursements.  

It does not claim for its fees, which were $23,586.49, discounted from the rate it 

could have sought, even on a partial indemnity scale. 

Mr. Taylor’s position 

[11] In his written cost submissions, Mr. Taylor disputed the WSIB’s arguments 

and argued that costs should not to be awarded to the WSIB or Tribunal at all.  

He submitted that the WSIAT had not provided a costs demand, had not filed 

their motion to strike “promptly” and that this Court should consider his motion a 

public litigation matter for which no costs should be awarded to either the WSIB 

or the WSIAT.   

[12] Mr. Taylor argued that, if it was accepted that the WSIB and the WSIAT 

were intentionally deceptive, it would impact thousands of other injured workers 

and the public at large. He explains that if legitimate claims were denied by the 

WSIB and the WSIAT, the public would be forced to resort to taxpayer funded 

social programs, such as Ontario Works, ODSP, CPPDP, etc.  However, this 

Court did not accept Mr. Taylor’s argument that the WSIB or Tribunal had acted 

in such a manner, and his allegations could, in fact, have resulted in a much 

higher award of costs against him. 
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ANALYSIS AND LAW 
 

General principles 
 

[13] In awarding costs, the court must balance two conflicting principles: 

indemnification of the successful litigant for the cost of enforcing or defending its 

rights and avoiding making potential litigants feel unduly hesitant to defend their 

rights by requiring them, as unsuccessful litigants, to bear all the costs of the 

successful party as well as their own.1  The ultimate objective in balancing these 

principles is to ensure that the justice system works fairly and efficiently.2  

Discretion to be exercised 

[14] Costs awards are governed by section 131 of the Courts of Justice Act3 

and Rule 57.01 of the Rules of Civil Procedure.4  Section 131 confers the court 

its general discretion to determine costs.  Rule 57.01 provides guidance in the 

exercise of that discretion by enumerating factors that the court may consider 

when determining costs. 

Objectives of a costs order 

[15] The indemnification of the successful party is the paramount objective, but 

not the only one, to be served by a costs order.  Other objectives that the court 

has recognized include encouraging settlement, discouraging frivolous 

proceedings and unnecessary steps in litigation, and preserving access to 

justice.5   

                                            
1 Mark Orkin, The Law of Costs (2nd ed.) (2001, Canada Law Book), p. 23. 
2 
British Columbia (Minister of Forests) v. Okanagan Indian Band, 2003 SCC 71, [2003] 3 S.C.R. 371 at 

paras. 25-26. 
3 
Courts of Justice Act, R.S.O. 1990 c. C.43, s. 131. 

4 Rules of Civil Procedure, R.R.O. 1990, Reg. 194. 
5 

1465778 Ontario Inc. v. 1122077 Ontario Ltd. (2006), 82 O.R. (3d) 757 (C.A.) at para. 45, Feldman J.A. 
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[16] The overriding principles that the court must apply when determining costs 

are fairness and reasonableness:  Boucher v. Public Accountants Council for the 

Province of Ontario6 and Moon v. Sher.7  The overall objective is “to fix an 

amount that is fair and reasonable for the unsuccessful party to pay in the 

particular proceeding, rather than an amount fixed by the actual costs incurred by 

the successful litigant.”8  This is a “fundamental concept in fixing or assessing 

costs.”9   

Factors to be considered in awarding costs 

[17] Rule 57.01(1) provides, in part: 

57.01(1) In exercising its discretion under section 131 of the Courts of Justice 
Act to award costs, the Court may consider…  

(0.a) the principle of indemnity, including, where applicable, the 
experience of the lawyer for the party entitled to the costs as 
well as the rates charged and the hours spent by that lawyer; 

 
(0.b) the amount of costs that an unsuccessful party could 

reasonably expect to pay in relation to the step in the 
proceeding for which costs are being fixed; 

 
(a) the amount claimed and the amount recovered in the 

proceeding; 
… 
(c) the complexity of the proceeding; 

(d) the importance of the issue; 

                                            
6 Boucher v. Public Accountants Council for the Province of Ontario (2004), 71 O.R. (3d) 291 (C.A.). 
 
7 
Moon v. Sher (2004), 246 D.L.R. (4th) 440 (Ont. C.A.). 

 
8 
Boucher v. Public Accountants Council for the Province of Ontario at para. 26.  

 
9 

Gratton-Masuy Environmental Technologies Inc. v. Building Materials Evaluation Commission, 2003 
ONSC 8279, 170 O.A.C. 388 (Div. Ct.) at para. 16.  See also Boucher. v. Public Accountants Council for 
the Province of Ontario at para. 38; Davies v. Clarington (Municipality), 2009 ONCA 722, [2009] O.J. 
No. 4236, 100 O.R. (3d) 66. 
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(e) the conduct of any party that tended to shorten or to 
lengthen unnecessarily the duration of the proceeding; 

(f) whether any step in the proceeding was 

 (i) improper, vexatious or unnecessary, or 

(ii) taken through negligence, mistake or excessive caution; 
 … 
 

(i)  any other matter relevant to the question of 
costs. [Emphasis added] 

 

[18] I will review the factors which I consider most relevant in arriving at the 

appropriate costs order in the present case.  

a) Indemnification 

[19] Costs generally follow the event.  In other words, a successful party is 

generally entitled to an assessment of his or her costs.  Exceptions are 

sometimes made where the successful party has forfeited its right to costs by 

acting unreasonably in the conduct of the action or by refusing a reasonable 

offer to settle.  These circumstances do not obtain in the present case and there 

is therefore no reason to depart from the general rule that costs should follow 

the event.  That said, a determination must be made as to which party was 

successful.  In cases of divided success, each party may be required to bear 

their own costs or costs may be apportioned between the parties in accordance 

with their relative successes. 

b)  Reasonable expectations of the parties 

[20] A costs award must be within the reasonable expectations of the parties in 

order to preserve access to justice. Armstrong J.A. explained the rationale for 

this principle in Boucher: 
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The failure to refer, in assessing costs, to the overriding principle of 
reasonableness, can produce a result that is contrary to the fundamental 
objective of access to justice. The costs system is incorporated into the Rules 
of Civil Procedure, which exist to facilitate access to justice…. 

In deciding what is fair and reasonable, as suggested above, the 
expectation of the parties concerning the quantum of a costs award is a 
relevant factor.10  

 
[21] Borins J.A. expanded on the rationale for the principle in Moon v. Sher: 

The failure to refer, in assessing costs, to the overriding principle of 
reasonableness, can produce a result that is contrary to the fundamental 
objective of access to justice. The costs system is incorporated into the Rules 
of Civil Procedure, which exist to facilitate access to justice. There are obviously 
cases where the prospect of an award of costs against the losing party will 
operate as a reality check for the litigant and assist in discouraging frivolous or 
unnecessary litigation. However, in my view, the chilling effect of a costs award 
of the magnitude of the award in this case generally exceeds any fair and 
reasonable expectation of the parties. 

In deciding what is fair and reasonable, as suggested above, the 
expectation of the parties concerning the quantum of a costs award is a 

relevant factor.11    

 
[22] A party will be relieved from paying costs where their claim contains a 

bona fide cause of action that is not frivolous or vexatious and where it was 

justified in commencing the action having regard to the conduct of the third 

party.12  I find that Mr. Taylor’s claim, while not containing a cause of action that 

had a prospect of success in this Court, was not frivolous or vexatious. 

[23] In Hryniak v. Mauldin,13  the Supreme Court of Canada encouraged the 

use of Ontario’s summary judgment rule to resolve cases in an expeditious 

manner if doing so could achieve a fair and just adjudication. Speaking for the 

court, Karakatsanis J. included the following:  

                                            
10 

Boucher v. Public Accountants Council for the Province of Ontario at paras. 37-38. 
11 

Moon v. Sher. 
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Ensuring access to justice is the greatest challenge to the rule of law in 
Canada today.  Trials have become increasingly expensive and protracted.  
Most Canadians cannot afford to sue when they are wronged or defend 
themselves when they are sued, and cannot afford to go to trial.  … 

Increasingly, there is recognition that a culture shift is required in order to 
create an environment promoting timely and affordable access to the civil 
justice system. This shift entails simplifying pre-trial procedures and 
moving the emphasis away from the conventional trial in favour of 
proportional procedures tailored to the needs of the particular case.  The 
balance between procedure and access struck by our justice system must 
come to reflect the modern reality and recognize that new models of 
adjudication can be fair and just. … 

There is growing support for alternative adjudication of disputes and a 
developing consensus that the traditional balance struck by extensive pre-trial 
processes and the conventional trial no longer reflects the modern reality and 
needs to be re-adjusted.  A proper balance must recognize that a process can 
be fair and just, without the expense and delay of a trial, and that alternative 
models of adjudication are no less legitimate than the conventional trial.14  
[Emphasis added.]  

 
[24] The summary disposition of actions can sometimes deprive the court of 

evidence that would better inform its exercise of discretion with regard to costs, 

by “nipping the action in the bud” rather than permitting the action to be 

dismissed after the issues are developed in their full factual context. 

[25] In Gao v. Ontario WSIB, Myers J. said: 

It should be borne in mind however, that even a vexatious litigant can have 
a legitimate complaint. It is not uncommon for there to be a real issue at the 
heart of a vexatious litigant’s case.  The problem is often that the litigant 
either cannot properly communicate the concern or, more typically, cannot 
accept that the law may not provide the remedy sought despite the 
unfairness felt by the litigant.  While rule 2.1 should be applied robustly to 
bring to an early end to vexatious proceedings, the matters should not be 
considered lightly or dismissively.  Care should be taken to allow generously for 
drafting deficiencies and recognizing that there may be a core complaint which is 

                                                                                                                                             
12 Maida v. Goodmurphy 2012 ONSC 222, para. 22 
13 

Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87. 
14 

Hryniak v. Mauldin at paras. 1, 2, 27. 
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quite properly recognized as legitimate even if the proceeding itself is frivolously 
brought or carried out and ought to be dismissed.15  [Emphasis added] 

c) The amount claimed in the proceeding 

[26] Mr. Taylor sued the WSIB and WSAIT for approximately $17 million.  The 

Board and the Tribunal were required to treat the action seriously and to devote 

sufficient time to the motion to ensure that, besides having the action dismissed, 

costs were kept to a minimum. 

d) Complexity 

[27] I do not regard the motion as very complex owing, in part, to the fact that 

Mr. Taylor was self-represented and asserted his claims in a manner that left the 

action vulnerable to being dismissed on jurisdictional and procedural grounds 

that were more self-evident than they might have been if a lawyer had drafted 

them.  

e) The importance of the issues 

[28] As I noted in my reasons for dismissing Mr. Taylor’s Amended Claim, Mr. 

Taylor set out a wide range of complaints about the handling of his claims by the 

WSIB and the WSIAT.  These included the following allegations about the WSIB: 

a) It acknowledged the full extent of his injuries in February 1997 and 

later, without consulting his family doctor on medical reporting, 

downgraded his injuries based on discrepancies in such reporting, 

with the intention of reducing the cost of the injuries to the WSIB. 

b) It failed to provide treatment prescribed by Mr. Taylor’s family doctor, 

or to pay for any treatment after March 1997. 

                                            
15 

Gao v. Ontario (Workplace Safety and Insurance Board), 2014 ONSC 6497, 37 C.L.R. (4th) 7 at para. 
18. 
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c) It did not recognize that he had suffered a permanent impairment 

until approximately 3 years after his initial injuries, in spite of the fact 

that Mr. Taylor’s family doctor characterized his injuries in this 

manner after 7 months, choosing, instead, to follow a less reliable 

medical report. 

d) It only recognized permanent impairment to Mr. Taylor’s lower back, 

whereas he had, in fact, suffered a permanent impairment to his 

entire back, neck and head. 

e) It always sided with Mr. Taylor’s employer, falsely stating that Mr. 

Taylor was not cooperating, which was later found to be incorrect, 

and reducing his income benefits by half. 

f) Knowing that Mr. Taylor’s employer had provided Mr. Taylor with 

work in March/April 1997 that was unsuitable and which aggravated 

his condition, including forcing him to operate a heavy vehicle while 

under the influence of strong opioid pain medication, it took no action 

to prevent harm to Mr. Taylor or the public. 

g) It took no action when it found that Mr. Taylor’s employer had 

deceived them by intentionally withholding important evidence that 

Mr. Taylor and the WSIB had requested. 

h) It failed to recognize a prior colour-blindness and possible learning 

disabilities or test for such disabilities, and failed to accommodate 

his disabilities in the WSIB appeal.  Instead, it misled Mr. Taylor into 

believing that his colour-blindness was not recognized by law as a 

disability, in breach of the Ontario Human Rights Code and the 

20
17

 O
N

S
C

 7
51

1 
(C

an
LI

I)

Volume I - Page 32 of 175



 
 

Court File No: CV-14-0794-00 Reasons For Order - Price J. 

 Page 13 
-------------------------------------------------------------------------------------------------------------------- 

 

 

equality provision in section 15 of the Charter of Rights and 

Freedoms. 

i) It sponsored career retraining programs that were unsuitable, in that 

they were designed for employment of a person with the 

qualifications of a Professional Engineer (which Mr. Taylor did not 

possess) and without colour-blindness. 

j) It sponsored a retraining program requiring Mr. Taylor to endure a 

1.5 hour bus ride, which subjected him to physical hardship, owing to 

his back injuries, and to emotional distress. 

k) It intentionally made false claims that Mr. Taylor’s disabilities were 

not real and that he suffered from self-perceived limitations, which 

maligned Mr. Taylor’s character. 

[29] Mr. Taylor complained that it took ten years for the WSIAT to deal with his 

appeal, deferring in some instances to WSIB counsel when they stated they 

were unavailable on dates that the WSIAT offered them. Mr. Taylor submitted 

that the WSIB counsel’s unavailability was strategic and intentional.  He 

complains of further shortcomings in the way in which the WSIAT dealt with his 

appeal, relying, in part, on a surreptitious tape recording of the WSIAT’s 

deliberations, in which a member of the Tribunal is heard to say that he would 

like to kick Mr. Taylor in the ass for not getting a job and supporting his family. 

[30] Mr. Taylor concluded: 

This is where insurance companies and workers compensation systems 
intentionally delay paying benefits to individuals to starve them out.  This is in 
hopes claimants will go away and have no resources to fight them.  In the end 
result, the insurance companies save a considerable amount of money.  This is 
why the Canadian courts have slowly started to respond by starting to award 
larger amounts of punitive damages. 
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Either the courts start to award even larger damages to plaintiffs in insurance 
company and workers compensation cases or order them to pay the claimants 
benefits while they wait the long periods of time.  This prevents the typical 
starve-out technic [sic] that is all too often employed in the insurance industry 
and workers compensation systems throughout North America.  It is also a 
major concern, especially in cases of suitability concerns to force a worker to do 
unsuitable work for months or years because the WSIB is unwilling to do their 
part. As in this particular case, it poses a serious safety concern where the truck 
driver is knowingly being forced to operate a heavy vehicle while under the 
influence of drugs….  

 
[31] This Court’s dismissed Mr. Taylor’s Amended Claim based, in part, on the 

fact that it challenged the Tribunal’s Appeal and Reconsideration Decision by 

alleging procedural and substantive errors which should properly have been 

raised by an application for judicial review before the Divisional Court and not by 

an action in this Court. This Court does not have jurisdiction to engage in a 

judicial review of the Tribunal’s decisions in the context of an action. 

[32] Additionally, this Court held that it has no jurisdiction to order some 

categories of relief that Mr. Taylor sought in his action, including loss of 

earnings, future economic loss, non-economic loss benefits, retraining 

expenses, costs of medical care, and interest on benefits that were not paid – all 

of which were within the exclusive jurisdiction of the Tribunal and the WSIB.   

[33] This Court’s disposition of the WSIB’s motion for summary judgment 

dismissing Mr. Taylor’s action should not be interpreted as a finding that he had 

no legitimate complaints about the way the WSIB dealt with his claim or the way 

his appeal was dealt with.  The fact that Mr. Taylor was self-represented may 

account for the fact that he failed to make his complaints at the proper time and 

using the proper procedure.  In these circumstances, persons advancing claims 

to the WSIB for benefits should not be overly discouraged from doing so by 

being required to bear the full burden of the WSIB’s and WSIAT’s costs when 

the claim is dismissed. 
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[34] The public has an interest in preserving the integrity of the process by 

which claims are processed by the WSIB and WSIAT – namely, by ensuring that 

complaints are given the judicial scrutiny they require.  At the same time, the 

Court must preserve the integrity of its own process by dismissing such 

complaints when they are improperly made and by preventing Claimants from 

re-litigating in this Court issues that should have been raised with the WSIB or 

before the WSIAT or reviewed by applications made to the Divisional Court.  

[35] Owing to the circumstances giving rise to claims for worker benefits, 

individuals making claims to the WSIB and WSIAT are, by economic necessity, 

often self-represented. This imposes an obligation on the Board and Tribunal, 

where appropriate, to look beyond the Claimants’ defective pleadings and 

procedural errors to examine the merits of the claims and ensure that its own 

handling of such claims and appeals are achieving the purposes set out in the 

Workplace Safety and Insurance Act.  Issues raised by self-represented 

Claimants, even when defectively pleaded and pursued by procedurally 

incorrect means, offer an opportunity to the WSIB and WIAT to examine their 

own processes to ensure that they are fair and effective in determining whether 

the concerns underlying the Claimant’s complaints have some substantive merit.   

[36] I make no finding as to whether the WSIB or WSIAT dealt with Mr. 

Taylor’s claims properly or not, or whether his complaints had merit or not.  This 

Court’s conclusion that it did not have the jurisdiction to determine those issues 

was reached on a motion for summary judgment.  Because the WSIB and 

WSIAT moved to have the action dismissed on jurisdictional and procedural 

grounds, as they were entitled to do, those questions remain unanswered.   

f) The conduct of any party that tended to shorten or to lengthen 
unnecessarily the duration of the proceeding; 
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[37] I do not find that unreasonable conduct by Mr. Taylor substantially 

lengthened the duration of the proceeding.  In spite of the fact that he did not 

comply fully with the deadlines that this court’s timetable imposed on him, I find 

that he generally struggled to do so. It appeared to me that he was doing the 

best he could and he made his case in a serious and respectful manner. 

g) Whether any step in the proceeding was improper, vexatious or 
unnecessary 

[38] I did not find that Mr. Taylor’s complaints were frivolous  His evident and, 

perhaps, understandable, frustration with the lengthy process he had undergone 

before the WSIB and WSIAT may have resulted in his unfair and unwarranted 

attribution of sinister motives to Mr. Bélec.  If he had been represented by a 

lawyer, his attribution error would likely have been tempered and even 

eliminated by a greater insight into the demands that counsel’s duties in 

handling multiple proceedings impose on them.          

[39] In Schaer v. Barrie Yacht Club, Eberhard J., stated: 

Finally, in relation to  whether any step in the proceeding was: (i) improper, 
vexatious or unnecessary; or (ii) taken through negligence, mistake or excessive 
caution; I consider whether the rule should be relaxed in favour of a self-
represented litigant in order to preserve adherence to the principal that all 
citizens should have equal access to justice. Frankly, for many self-
represented litigants, I would forbear from ordering costs, particularly an 
order designed to express the disapproval of the court, because it is 
patent that they are unrepresented out of financial need, they are 
conscientiously trying to comply with complicated procedures and they 
put forward the gist of their issue sufficiently to allow fair adjudication to 
proceed. Such a self-represented litigant does not deserve disapproval but 
patience.16  [Emphasis added.] 

 
h) Any other matter relevant to the question of costs. 

                                            
16 Schaer v. Barrie Yacht Club (2003), 123 A.C.W.S. (3d) 1005 (Ont. S.C.) at para. 18. 
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[40] I have considered the principle that costs awards should facilitate access 

to justice, and the effect that the costs award in the present case may have on 

the attainment of that objective.  I have considered, in particular, the Canadian 

Judicial Council’s Statement of Principles on Self-Represented Litigants 

(September 2006) requiring the Court to facilitate access to justice.  I am mindful 

of the fact that the justice system has an obligation to promote access to justice 

equally to all, irrespective of their representation and that, for the discharge of 

this duty, the Court cannot always demand the same standard of self-

represented litigants that it demands of litigants who are represented by 

lawyers.  Due to the complexity of court procedures and rules, special attention 

should be afforded to facilitate access to justice for self-represented litigants.17  

[41] In Major v. York Region Children’s Aid Society, Fregeau J. stated: 

I accept the suggestion that the plaintiff’s action against these defendants was 
without merit.  The plaintiff was given an opportunity to reconsider the merits of 
his claim and agree to a dismissal without any costs in November 2010.  At the 
same time, he was put on notice that costs would be sought against him should 
he persist in pursuing the matter.  The plaintiff failed to respond to this proposal. 

I further accept that the plaintiff’s motion seeking leave to amend the statement 
of claim as it pertained to Lake and Bilsland was brought solely in response to 
the motion for summary judgement and was, in and of itself, without merit.  In 
the circumstances, Lake and Bilslaand are entitled to costs from the plaintiff on 
both motions.  The more difficult issue is quantum. 

The plaintiff is self-represented.  It is reasonable to expect errors, perhaps 
significant ones, in a self-represented litigant’s original pleadings.  
However, the plaintiff was given an opportunity in November 2010 to apply 
some objective thinking to the merits of his claim against these individual 
defendants.  He failed to do so.  

Upon receipt of the motion for summary judgement, the plaintiff was once again 
given this opportunity.  The materials in support of the motion for summary 
judgement were well prepared and easily comprehensible to a self-represented 
litigant.  The plaintiff, however, chose not to consider matters logically and 
objectively.  Instead, the plaintiff responded aggressively and sought to amend 

                                            
17 Canadian Judicial Council and National Judicial Institute, Self-Represented Litigants and Self-
Represented Accused, April 2007. 
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his claim, attempting to address the obvious deficiencies therein by way of a 
motion to amend.  This was obviously and simply an attempt to avoid summary 
judgement.  There was no merit to the suggested amendments. 

What is a “fair and reasonable amount” that should be paid as costs by 
a self-represented litigant in these particular circumstances?  The amount 
awarded must discourage inappropriate behaviour yet not produce a 
result that is contrary to the fundamental objective of access to justice. 

In all of the circumstances, I order that the plaintiff pay to the defendants Lake 
and Bilsland costs for both motions in the total amount of $10,000.00, inclusive 
of HST and disbursements.  These costs shall be paid within 30 days.18 
[Emphasis added.] 
 

[42] Mr. Bélec fairly acknowledges that in the present case, no Offers to Settle 

were made.  Additionally, no correspondence was tendered that suggests an 

effort was made to give Mr. Taylor an opportunity to reflect on the weaknesses 

of his position and to withdraw from it. There was also no correspondence 

indicating to Mr. Taylor that his concerns were acknowledged or that there was 

some readiness to compromise, even on costs that a dismissal of his action 

might entail.  While the WSIB’s failure to make such an Offer to Settle is not 

unreasonable conduct in itself, the absence of such an Offer or effort at 

communication, weakens the WSIB’s argument that the Court should impose 

costs in this case. 

CONCLUSION AND ORDER 

[43] For the foregoing reasons, it is ordered that: 

1. Mr. Taylor shall pay WSIB’s costs of the action, including the motion 

for summary judgment, fixed in the amount of $3,000.00, inclusive of 

fees, H.S.T., and disbursements, payable forthwith. 

                                            
18 

Major v. York Region Children's Aid Society, 2011 ONSC 6695, 210 A.C.W.S. (3d) 312 at paras. 16-21. 
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2.  Mr. Taylor shall pay WSIAT’s costs of the action, including the 

motion for summary judgment, fixed in the amount of $3,000.00, 

inclusive of fees, H.S.T., and disbursements, payable forthwith.  

 

___________________________ 
Price J. 

 
Released:  December 14, 2017 
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   Decision No. 691/05R 
 

 

REASONS 

(i) Introduction  

[1] These are the reasons for decision of the Workplace Safety and Insurance Appeals 
Tribunal with respect to a request by a worker that the Tribunal reconsider Decision No. 691/05.  

In that decision, the Panel dealt with the worker’s appeal of five decisions rendered by the 
Workplace Safety and Insurance Board (the “Board”).  There were multiple issues to be 
determined on appeal. 

[2] In Decision No. 691/05, the Panel allowed the worker’s appeal, in part.  
Decision No. 691/05 is 61 pages long, and the Disposition reads as follows: 

DISPOSITION 

For all the reasons set out above, the worker’s appeals are allowed in part. 

The worker is granted initial entitlement to benefits for an injury to his neck in the 

compensable accident of February 6, 1997. 

The worker is denied initial entitlement to benefits for an injury to his upper back and 

mid-back.  

The worker is denied entitlement to benefits for a permanent impairment to his mid -back, 

upper back and neck. 

Subject to any other earnings by the worker, the worker is granted entitlement for 100% 

temporary partial disability (TPD) benefits between the following dates:  

(i) between October 3, 1998 and December 16, 1998; and 

(ii) between January 13, 1999 and March 8, 2000. 

The Board will calculate the benefits awarded under this paragraph. 

The worker’s appeal in respect of the cost of physiotherapy treatments is deemed to have 

been withdrawn by the worker. 

The worker’s appeal on his objection to the suitability of his SEB of technical 

occupations and computers and information systems is denied, as are his entitlement to an 

LMR reassessment, a new and different SEB, and a new LMR plan. 

The worker is denied entitlement to FEL supplementary benefits following his departure 

from the City computer job on April 1, 2003. 

The worker’s appeal over his objection to the calculation of his FEL benefits at the date 

of their initial determination and the first FEL review is denied. 

The worker’s appeal over his claim for reimbursement of certain travel expenses in 2004 

and 2005 is denied. 

The worker’s appeal over his claim to a reassessment of the 14% NEL rating for his 

organic back injury is denied. 

The worker’s appeal for CPD benefits is deemed to have been withdrawn by the worker.  

[3] On February 8, 2008, three days prior to the release of Decision No. 691/05, the worker 
wrote to the Tribunal stating that he was “thoroughly disgusted with the handling of my claim by 
both the WSIB and the tribunal.”  The worker stated further: 

I also wish to state that I was verbally threatened by a panel member, but  they were to 

[sic] cowardly to threaten me to my face. 
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[4] In response to this letter, the Tribunal’s Office of Counsel to the Chair wrote to the 
worker on February 27, 2008, informing him of the Tribunal’s procedures for making a 

complaint about an adjudicator.  No response was received from the worker for two and a half 
years.  On September 23, 2010, the worker wrote to the Tribunal Chair stating that his 

“concerns” were that the hearing had been “completely controlled by the Vice-Chair,” that he 
had been interrupted by the Panel while questioning his witnesses, and that “I was threatened 
with bodily harm by a panel member during the hearing.”  The worker stated further: 

With that said I am requesting that I be allowed a new hearing to discuss the suitability  of 

my SEB and R1/R2 awards, and a new LMR program. 

[5] A week later, on September 29, 2010, staff in the Tribunal Chair’s Office wrote to the 

worker informing him that his correspondence had been referred to the Tribunal’s 
Reconsideration Services department.  On October 15, 2010, staff in the Tribunal’s 

Reconsideration Services department wrote to the worker providing him with information about 
the Tribunal’s reconsideration process including information about where he might be able to 
obtain legal assistance with respect to making a reconsideration request.   

[6] What followed was a lengthy period of delay, some attributable to the Tribunal itself, and 
some attributable to lengthy extension requests that were granted to the worker in order to allow 

him to seek legal representation and to gather further information which he wished to submit in 
support of his reconsideration request.   

[7] The worker was not able to secure legal representation.  However, he did submit several 

documents as well written submissions dated October 12, 2012.  The worker’s October 12, 2012 
correspondence references a “Human Rights Complaint.”  The letter reads as follows: 

I wish to formally notify you of a complaint of Human Rights under the Ontario Human 

Rights Code by the Work Place [sic] Safety and Insurance Board – WSIB and the Work 

Place [sic] Safety and Insurance Appeals Tribunal – WSIAT.  I am formally requesting 

an inquiry into the WSIB appeal decision and the subsequent WSIAT Tribunal decision. 

[8] The crux of the worker’s submission pertains to the suitability of the field in which the 
Board provided the worker vocational assistance after he had sustained compensable workplace 

injuries.  The worker’s original job was a truck driver.  After sustaining compensable injuries to 
his low back and neck, including a permanent impairment of his low back, it was determined that 

he could no longer continue with his pre-accident work.  Accordingly, the Board granted the 
worker entitlement, among other benefits, to labour market re-entry (“LMR”) services.  These 
were services designed to assist the worker in returning to the labour market in a “suitable 

employment or business” or “SEB.”  The SEB chosen for the worker was Information 
Technology and Computer Training.  The LMR program is described in Decision No. 691/05 as 

follows: 

The worker’s LMR plan was divided into four sections: (i) 23 weeks of academic 

upgrading at the service provider between mid-June and November of 2000, (ii) 52 weeks 

of tuition in network engineering and information technology at  a second training 

provider, running between November, 2000 and November of 2001, (iii) four weeks of 

job search training at a third provider during the month of November, 2001, and finally 

(iv) six months of Board-supported local area job search between December, 2001 and 

June 2002.  The total cost of this four-part LMR plan was calculated by the Board to be 

$492,372.49. 
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[9] Both the Board, and the Tribunal in Decision No. 691/05, determined that this SEB was 
suitable for the worker.   

[10] In is written submissions of October 12, 2012, the worker alleges that the SEB was not 
suitable because he is colour blind, and this disability impairs his ability to work in the chosen 

SEB.  In support of his application, the worker has filed several documents which purport to 
show that being colour blind is an impediment to working in the chosen SEB.  Accordingly, his 
submission is framed as both a human rights complaint, and a request for reconsideration of the 

Tribunal’s ruling that the SEB was suitable and that the worker is not entitled to further benefits 
on the basis that the SEB is unsuitable.   

(ii) The reconsideration test 

[11] The Workplace Safety and Insurance Act and the Workers’ Compensation Act provide 
that the Appeals Tribunal’s decisions shall be final.  However, section 129 of the Workplace 

Safety and Insurance Act and sections 70 and 92 of the Workers’ Compensation Act provide that 
the Tribunal may reconsider its decisions "at any time if it considers it advisable to do so."  

Because of the need for finality in the appeal process, the Tribunal has developed a high standard 
of review, or threshold test, which it applies when it is asked to reconsider a decision. 

[12] Generally, the Tribunal must find that there is a significant defect in the administrative 

process or content of the decision which, if corrected, would probably change the result of the 
original decision.  The error and its effects must be significant enough to outweigh the general 

importance of decisions being final and the prejudice to any party of the decision being re-
opened.  The threshold test has been discussed in some detail in Decision Nos. 72R (1986), 
18 W.C.A.T.R. 1; 72R2 (1986), 18 W.C.A.T.R. 26; 95R (1989), 11 W.C.A.T.R. 1; and 850/87R 

(1990), 14 W.C.A.T.R. 1. 

[13] As discussed in Decision No. 871/02R2, one of the fundamental concepts which guides 

the entire Tribunal process is a duty of fairness.  The Tribunal has gone to considerable lengths, 
in spite of limited resources, to promote a fair process.  The threshold test and the role of the 
reconsideration process must be understood in the context of the Tribunal’s processes generally.  

Most parties have the option of an oral hearing, which is a hearing “de novo” at the Tribunal.  
This is very unusual at the final level of appeal within any adjudicative system.  The Tribunal 

invests considerable resources in preparing cases for hearing and assisting parties to identify the 
issues in dispute so that parties can in turn be fully prepared for the hearing.  The reconsideration 
process should not be so generally available that it undermines the important role of the original 

hearing or the finality of decisions which are reached after a fair hearing process.  Because of 
limited resources, the Tribunal must also carefully balance its processes to ensure that parties 

awaiting their first hearing are not penalized because of the expenditure of scarce resources on 
reconsideration requests. 

[14] It is instructive to refer to Decision No. 871/02R2’s analysis of the threshold test that a 

reconsideration request must meet and the reasons for this: 

Section 123 of the Workplace Safety and Insurance Act provides that a decision of the 

Appeals Tribunal under the Act is final.  While the Appeals Tribunal does have the 

discretionary power to reconsider its decision under section 129 of the Act, this remedy is 

an exceptional one.  Because the integrity of the appeal process and the finality of 

Tribunal decisions are important considerations in any reconsideration application, the 

standard of review or threshold which must be met in the reconsideration process is a 
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high one.  Although some representatives may advise their clients that a reconsideration 

application is merely a routine step in the WSI appeal process, this advice is wrong.  The 

reconsideration process  is a special remedy and the Tribunal’s power to reconsider is 

invoked only in unusual circumstances; it is not intended as a routine process for any 

party or representative unhappy with a Vice-Chair or Panel decision.  To treat 

reconsiderations as a routine, insignificant process would effectively undermine the 

statutory principle of finality, suggest that parties could routinely discount the original 

hearing process, and put successful parties at risk of multiple proceedings.  To be 

successful on a reconsideration application, an applicant must discharge the onus to 

satisfy the Tribunal that an otherwise final decision should be reopened. Essentially, an 

applicant must: 

(a)  demonstrate that there was a fundamental error of law or process which, if 

corrected, would likely produce a different result, or 

(b) introduce substantial new evidence which was not available at the time of the 

original hearing and which would likely have resulted in a different decision had 

this substantial evidence been introduced at the original hearing. 

Any error and its resulting effects must be sufficiently significant to outweigh the 

importance of decisions being final and the prejudice to any party of the decision being 

re-opened. [Emphasis in original] 

[15] The Divisional Court has reviewed and upheld the Tribunal’s reconsideration process in 

Gowling v. Ontario Workplace Safety and Insurance Appeals Tribunal, [2004] O.J. No. 919 
(Div.Ct).  In particular, the Court found that: 

because a reconsideration is distinct from an appeal, a high threshold test is required to 

balance the interests of the Tribunal and other parties, and the original adjudicator is in 

the best position to evaluate the proceedings to address natural justice allegations. 

(iii) Analysis  

[16] I begin with the worker’s allegations of procedural impropriety at the hearing of his 
appeal at the Tribunal.  As noted, in his original correspondence in 2008 and 2010, the worker 

made allegations that his hearing was unfairly conducted by the Panel, and that one of the Panel 
members threatened him with bodily harm.   

[17] I find no basis to reconsider the Decision No. 691/05 on the basis of these allegations.  In 

his original correspondence of February 8, 2008, the worker states: “I was verbally threatened by 
a panel member, but they were to [sic] cowardly to threaten me to my face.”  It is not clear to me 

how this threat was conveyed, if not to the worker’s face.  Further, in his correspondence of 
September 23, 2010, he states: 

I do not make these claims lightly, especially about the verbal threats without having 

proof. 

I interpret this statement to mean that the worker is unable to provide proof of his allegation of 

threats.  Certainly he has provided no proof, either in the form of a reference to the hearing 
transcripts, the recording discs of the hearing, copies of which were provided to the worker, or 
by means of a sworn affidavit.  I note, further, that the worker has not identified which Panel 

member purportedly threatened him.  

[18] In the face of these unsubstantiated allegations, I am not prepared to accept on face value 

the worker’s allegation that he was threatened by an unidentified member of the Panel.  I note 
that all members of the Panel hearing the worker’s appeal are highly experienced Tribunal 
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members of long standing.  I am unable to conclude on the basis of the evidence before me that it 
is more likely than not that an unidentified member of the Panel threatened the worker. 

[19] With respect to the allegations that the hearing was “completely controlled by the Vice-
Chair,” I would note that it is generally regarded as proper conduct that a presiding member of an 

adjudicative hearing control the proceeding.  The worker alleges that he was not allowed to 
“bring up new information” and his questioning of his witnesses was interrupted by the Panel.  
Again, the worker has not referred to portions of a transcript or to relevant sections of the hearing 

discs in which these purported transgressions occurred.  Accordingly, the Panel’s refusal to allow 
the worker to argue certain points may have been entirely appropriate, for example, if those 

points pertained to matters or issues that were beyond the Panel’s jurisdiction.  I note that the 
worker’s hearing lasted four days, which is well beyond the Tribunal norm.  In my assessment, 
unless the worker is able to identify with greater specificity than is outlined in his 

reconsideration submissions, the nature of the purported inappropriate interruptions and when 
they are alleged to have occurred, these allegations are insufficient to warrant reconsideration of 

Decision No. 691/05. 

[20] I turn now to the worker’s substantive points, namely, that the Panel’s findings that the 
SEB was suitable should be overturned because it constitutes a breach of the Ontario Human 

Rights Code by failing to accommodate his colour blindness.  Referencing both the Board and 
Tribunal decisions, the worker’s written submissions of October 12, 2012, state: 

The Adjudicator’s decisions were appealed and on December 7, 2004 it was reviewed by 

the WSIB appeals branch.  After concerns I had raised about the WSIB changing the job 

categories from “Engineer – NOC 2133” to “Technical Occupations in Computers – 

NOC 2181” the Appeals Officer agreed to reconsider her decision.  The WSIB Appeals 

Officer decision was based on the fact that there was no medical documentation in the 

WSIB file indicating colour blindness.  She goes on to state that even if there was 

medical documentation proving the disability I was able to perform the retraining 

program and secure employment in the field I was able to perform the retraining program 

and secure employment therefore being colour blind is not an issue. 

The WSIB appeal’s officer decision of December 7, 2004 and January 18, 2005 was 

appealed to the WSIAT and heard on January 10, July 3, 4, and 5 of 2007.  The WSIAT 

decision number is 691/05 and is attached.  In the WSIAT decision located in paragraph 

[215] on page 55 of the WSIAT decision 691/05 they provide the reasoning the job is not 

suitable 1. Worker would have to perform heavy lifting on a regular basis [this is 

incorrect, the decision found that the worker would not have to such heavy lifting], 2. 

Completed lengthy training in the field of IT, 3. Was successful in obtaining work in the 

IT field, 4. Lost job because of lack of experience rather than disability and 5. Worker 

continued to seek employment in the IT field.  

[21] In my view, the worker’s submissions do not demonstrate a fundamental error that 
warrants reconsidering Decision No. 691/05.  The Panel did not ignore or overlook or refuse to 
take into account the worker’s disability (colour blindness) in ruling that the SEB was suitable.  

Rather, the Panel ruled that notwithstanding that disability, the SEB was suitable for the reasons 
set out in the decision.  The Panel described the worker’s testimony with respect to the suitability 

of the SEB as follows: 

When the worker started at the City, he spent two weeks in a training program designed 

to enable him to operate and monitor various technical systems and computer programs at 

the City.  The worker also told the Panel that he had been excited about this job, and his 

ability to convert his computer training and diploma into real work.   
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The worker was employed by the municipality on the night shift, operating a help desk 

and logging calls from computer users in various municipal departments.  He did this 

overnight and on the weekends in terms consistent with the offer of employment recorded 

above.  He was required to give backup or technical support to computer users 

throughout the city, including City Hall, the municipal library and other offices.  

The worker told the Panel that he received and logged about 15 to 20 calls over his eight -

hour shift each night.  Most of these calls involved more simple problems such as a 

forgotten computer password, and he explained that any serious or difficult technical 

issues could be logged and referred to other, more experienced computer personnel for a 

detailed response the following day.  He was also required to set up servers and desktops 

and to switch monitors, although he only did this set-up work once or twice every two 

weeks.  It was not a common activity.  He was also required to monitor various software 

programs, including the database for the city payroll, municipal taxes and parking tickets, 

etc. 

The worker also raised an issue over his inability to distinguish between green and red, 

based on a colour-blind condition he has had since his childhood.  This did not affect his 

career as a truck driver, because there is no colour eye test for drivers in Ontario.  As a 

result of this problem, the worker could not recognize a red warning section on a 

computer screen at the City, which used colour codes to distinguish between safe and 

unsafe conditions.  In addition, the worker said that he could not distinguish the coloured 

wires used to connect the computer equipment when setting up a new station.  At one 

point, the worker told his supervisor at the City about his colour blindness and his 

inability to tell when a monitor program had switched from green, meaning a safe 

operating condition, to a red alert requiring a response in the program and areas affected.  

According to the worker, the supervisor seemed quite dismayed by this statement, which 

the worker suggested to the Panel may have contributed to the City’s eventual decision to 

let him go. 

The worker testified that he was laid off from his probationary job in computers at the 

City some time in March of 2003, following approximately three months of work there.  

He told the Panel that a termination letter was shared with the Board through his former 

lawyer, but he agreed that there was no copy of the City’s termination letter in the 

Tribunal Case Record. 

The termination of the worker’s computer job at the City was eventually recorded by a 

Claims Adjudicator at the Board in Memorandum #153 dated December 9, 2003, which 

was principally directed at the worker’s need to respond to a questionnaire concerning his 

benefits review on December 1, 2003.  In that memorandum, the Adjudicator recorded 

the worker’s statement that he had been laid off from his City job “he believes in Mar 03” 

and that he was “not sure why”.  When asked whether he could have continued at the 

City, the worker told the Panel that he could not have done so because of the pain of 

sitting long hours in a cold room, kept at 50º Fahrenheit for the sake of the computer 

equipment.   

Referring to the reports later received from Dr. Mody in 2006 and 2007, the worker told 

the Panel that he had been the one responsible for reporting and complaining to tha t 

doctor about the cold conditions at the City’s computer workstations.  He also agreed 

that, apart from those later reports, he had no other medical evidence concerning the 

unsuitability of his computer work, or the issue of the lower temperature in the City 

facilities.  In his evidence, the worker did not say or suggest that this temperature 

problem would be common throughout workplaces in need of technical or help desk 

computer personnel. 

Although the Case Record refers only to the worker’s conversation with a Claims 

Adjudicator at the end of 2003, he testified that he did advise the Board about his layoff 

from the City back in March or early April of 2003.  He commented that severance was 

not available to a probationary employee, and he recorded the Board’s position that his 
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benefits would not be continued because he was fully qualified for the NOC #228 SEB 

for which he had been trained, and that he had received the required six months of job 

search assistance called for under his agreed LMR plan. 

[22] Clearly, the Panel was fully cognizant of the worker’s colour blindness.  However, the 
Panel ruled that the worker’s disabilities, which included his low back impairment as well as 

colour blindness, did not render the SEB unsuitable.  The Panel provided several reasons for 
coming to this conclusion:  

In the end, this RTW/LMR Advisor offered the opinion that the criteria for a SEB in IT 

support employment had been met, that those jobs were physically suitable for the 

worker, and that his achievements and credentials all supported his employability.  The 

Advisor also recorded his impression that the worker’s basis for seeking a reassessment 

was a lack of available jobs, which was correctly described as a false premise for another 

LMR plan in view of the number of jobs available within the NOC 228 category.  While 

the worker did take issue with the different weights for lifting under the two SEB 

classifications in relation to his restrictions, from “light” to “medium”, there was no 

satisfactory or persuasive evidence to establish to our satisfaction that the worker would 

be required to lift heavy objects on a regular basis under either NOC code.  

Finally, in October of 2004 the RTW/LMR Advisor noted the essential element which we 

have also relied on in this issue – the fact that the worker completed his lengthy training 

in the field of IT and was successful in obtaining work in the IT field at the City.  The 

worker had explained his termination from that job to ARO Rubino based on the 

possibility that he lacked sufficient experience for the City help desk work at night and, 

most importantly, he testified to this Panel that he has continued to seek employment in 

the IT field since that layoff, on the basis that he would like to find regular work in that 

field.  While the Panel commends these ongoing efforts by the worker, we have 

concluded that those job search efforts are entirely consistent with the finding of 

suitability for the SEB of IT employment in relation to his medical restrictions, and we 

therefore find that neither the worker’s difficulty in securing an IT job, nor any conflict 

between the SEB and his limited medical restrictions, is any basis for starting over in a 

new and separate LMR retraining program under a different SEB. 

[23] Thus, the Panel noted the Return-to-Work Advisor had opined that SEB was physically 

suitable for the worker.  The Panel noted further that the fact that the worker had completed a 
lengthy training program in the field, and then managed to secure employment was a factor 
which suggested that SEB was suitable.  Further, the Panel noted that the reason the worker 

provided to the Board’s Appeals Resolution Officer for losing his job in the SEB was not that his 
disability prevented him from working in that field, but rather that he had lacked sufficient 

experience to do the job he had obtained.  The Panel noted further that the worker testified that 
he had continued to seek work in the field, and hoped to find regular employment in that field.  
Based on this evidence, the Panel concluded that the worker’s physical disabilities did not render 

the SEB unsuitable.  

[24] I find that the Panel did take the worker’s disabilities into account in ruling that the SEB 

was suitable.  The Panel provided reasons for coming to its conclusion.  I see no fundamental 
error in the Panel’s conclusion or reasons.  The purpose of a reconsideration is not to re-litigate a 
worker’s appeal.  The fact that a different Panel might come to a different conclusion on the 

same facts is not a basis on which to reconsider a decision.  In this case, in my view, the Panel 
did not violate the worker’s rights under the Human Rights Code not to be discriminated against 

on the basis of disability, nor did it commit a fundamental error.  Rather, the Panel took account 
of the worker’s disability and ruled that, notwithstanding that disability, the SEB was suitable.  
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As noted, the fact that others may come to a different conclusion on the facts is not a basis to 
reconsider Decision No. 691/05.   

[25] In his submissions the worker states further: 

In WSIB policy and in the Ontario Human Rights commission it is clear that the WSIB 

and WSIAT must have regard for a disability when making decisions in regards to LMR 

plans and the lack of medical documentation. 

… 

It is my hope that after reviewing the enclosed documentation and above stated facts that 

you will find that both the WSIB and the WSIAT violated my human rights by not 

considering my prior disability of being colour blind as well as functional limitations 

from my work related injury of not lifting more than 5 kg which has been defined as 

limited lifting/carrying.   

[Emphasis in the original] 

[26] As noted above, it is clear from Decision No. 691/05 that the Panel did have regard for 
the worker’s disabilities.  They ruled that those disabilities did not render the SEB unsuitable.  

[27] Two further points need to be addressed.  The first is the worker’s statement in his 

written submissions that after obtaining a job in the SEB, he was “let go by [the employer] 
because I could not perform my job well from my disabilities.”  I note that there is no indication 

that this allegation that the worker was fired for reasons related to his disability was made at the 
appeal hearing.  As noted in their reasons, the Panel referred to the information which the worker 
provided to the Board’s Appeals Resolution Officer concerning the reason he lost his job, and 

that information did not include the allegation that it pertained to performance issues arising 
from the worker’s disability.  

[28] The second point pertains to information which the worker has filed in support of his 
reconsideration request.  He has filed a Vocational Rehabilitation Assessment Report dated 
August 15, 2011 and a Transferable Skills Analysis dated June 30, 2011.  In addition, the worker 

filed a report from Dr. S. Ahmed dated October 26, 2011.  The authors of these reports conclude 
that the SEB at issue on this appeal is unsuitable for the worker because he is colour blind.   

[29] In my view, these reports are not admissible for the purposes of determining whether 

Decision No. 691/05 should be reconsidered.  This is because they are all reports that were 
commissioned for the specific purpose of refuting a finding made by the Panel in 

Decision No. 691/05.  Accordingly, they constitute reply evidence, which is not admissible for 
the purposes of a reconsideration request.  This is clearly articulated in Decision No. 762/91R3, 
which states: 

The harder problem arises with respect to medical evidence that is new in the sense that it 

has come into existence after the Tribunal’s original decision.  With respect to evidence 

of that kind, a distinction we think should be made between new evidence that can be 

fairly characterised as more evidence on the same issue (evidence that is commissioned 

for the purpose of refuting some aspect of the decision, evidence that might usefully be 

characterised as reply evidence) and new medical evidence in the nature of discovery of 

some new and unexpected organic or psychological fact that is of basic importance to the 

case. 

In our view, in an application for reconsideration medical evidence that comes into 

existence after the Tribunal’s original decision has been issued should only be admissible 
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-should only be taken into account -if it is of the latter nature.  Reply evidence should not 

be admissible. 

[30] I agree with the approach outlined in Decision No. 762/91R3, which has been followed in 
numerous Tribunal decisions.  The reports referred to above are not new medical evidence 
containing some new and unexpected organic or psychological fact.  Rather, they are reports 

commissioned three years after the release of Decision No. 691/05 for the purpose of refuting 
some aspect of the decision, namely, the Panel’s conclusion that the worker’s disabilities did not 

render the SEB unsuitable.  Accordingly, these reports are classic examples of reply evidence 
and they are not admissible for the purposes of determining whether the Tribunal’s threshold test 
for reconsideration has been met.  The same reasoning applies to a fourth document provided by 

the worker, namely, a letter dated August 24, 2011 from a person stating he is colour blind and 
that he found it difficult to work in the SEB at issue here.  Again, I find that this is evidence 

specifically requisitioned for the purpose of disputing a finding made by the Panel in 
Decision No. 691/05.  It is reply evidence and is inadmissible.  

[31] For the reasons set out above, I find that the Tribunal's threshold test for granting a 

reconsideration request has not been met. 
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DISPOSITION 

[32] The request for reconsideration is denied.  

 DATED:  June 13, 2013 

 SIGNED:  B. Kalvin 
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 REASONS 

(i) Accident Dates  

[1] The worker was 41 years of age at the time of the hearing of this appeal.  He was injured 
on the job on February 6, 1997 in an accident which occurred when he was unloading a large 
shipment of goods from a tractor trailer truck.  He also claims to have sustained an aggravation 
of that injury on August 20, 1997.  Accordingly, the worker’s entitlement to benefits arising from 
these accidents is governed by the provisions of the Worker’s Compensation Act (the “pre-1997 
Act”) and the relevant Board policies referred to below. 

(ii) Issues, Benefits and Initial Adjudication 

[2] As indicated on the title page of these reasons, the worker has appealed a total of five 
separate decisions by three different Appeals Resolution Officers (ARO) at the Workplace Safety 
and Insurance Board (the “Board”), issued between September, 2001 and April, 2006.  For the 
reasons indicated below, it took the worker and the Panel some time to confirm and settle the 
issues raised in these appeals, in the terms set out in the next section of these reasons. 

[3] In the course of its consideration and adjudication of the worker’s claims for benefits, the 
Board granted initial entitlement to partial temporary disability (TPD) benefits for the injuries to 
the worker’s mid-back and lower back.  Following a Physician’s Progress Report (Form 26) 
from family physician Dr. Robert Sauls dated April 9, 1997, and the Physical Rehabilitation 
Discharge Report from a physiotherapy clinic dated April 25, 1997, it was determined that the 
mid-back injury had resolved by April of 1997, and accordingly the Board declined to grant 
permanent impairment benefits for any area of the worker’s back, neck or head except the low 
back injury. 

[4] Following its examination of the medical reports and accident history, the Board also 
allowed a permanent impairment (PI) diagnosis for the worker’s low back injury, and it 
conducted an assessment of the worker’s non-economic loss (NEL) award, which was rated at 
14% on January 4, 1999. 

[5] By its letter to the worker dated June 15, 1999, the Board provided the following review 
of his claims and recorded its decision to reduce the worker’s TPD benefits to 50% of his weekly 
wage rate, on the basis that there was no proof that the worker had attempted to return to some 
kind of work in early October, 1998: 

 In December 1998, a letter was sent to you advising you that you were fully recovered 
and able to resume your pre-injury duties as of September 17, 1998. 

 Your file was referred to the medical consultant for review of the new medical.  After 
carefully considering the new information on file, it was the medical consultant's opinion 
that you were partially impaired with permanent standard back precautions.  In accepting 
the medical opinion, I concluded that you have not fully recovered as of September 17, 
1998 but are permanently partially impaired. 

 You appealed this decision and provided additional medical for review. 

 Benefits in your claim were closed as of August 12, 1998 because you were deemed 
partially impaired and capable of modified work which the employer has available to you 
at no wage loss.  The employer kept you in the modified work program until October 2, 
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1998.  At this time, they offered you work that was comparable with your pre-injury 
duties.  However, these jobs were not suitable because current information on file 
indicates that beyond October 2, 1998 you are partially impaired with permanent standard 
back precautions. 

 As a result of the new information, I went back and reconsidered your entitlement to lost 
time benefits beyond October 2, 1998.  Although you have agreed that you are partially 
impaired since October 1998 and capable of doing modified work, when I questioned you 
regarding what action you have taken since October 2, 1998 to secure employment with 
medical precautions, you have not provided me with any proof that you were attempting 
to return to some type of employment in any capacity. Therefore, you are not entitled to 
full - benefits as of October 2, 1998. I have allowed for benefits in the amount of 50per 
cent of your weekly rate. 

 Benefits have been allowed up to December 16, 1998.  As of December 16, 1998, you 
were offered work at [company X].  You worked at [company X] from 
December 16, 1998 through January 13, 1999.  I obtained information regarding this job 
from [the branch manager].  I concluded that the job was within your medical 
precautions.  I was informed that this job would have been a permanent position had you 
continued your assignment.  Also, I was informed that during the period you worked, 
there were a few incidents.  You either did not show-up for work or went in late.  When 
you stopped working on January 13, 1999, you did not indicate that it was because of 
your compensable injury. 

 At this time, I will not pay benefits beyond December 16, 1998 because work was 
available to you at no wage loss.  You performed the job at [company X] from 
December 16, 1998 to January 13, 1999.  This shows that you could have sustained the 
job and I have no information on file to show that the reason you stopped the assignment 
was because of your work-related incident. 

 Noting work is available to you beyond December 16, 1999 [sic – should be 1998] that is 
within your medical precautions and at no wage loss, benefits beyond December 16, 1998 
are not in order. 

[6] The Board also gave the accident employer 25% cost relief for the accident under the 
Secondary Injury Enhancement Fund (SIEF), based on the worker’s mild degenerative disc 
disease (DDD) which had been discovered in the course of an x-ray examination of his back.  

(a) ARO Decision #1 dated September 28, 2001 
[7] In the decision of ARO Lennie issued September 28, 2001, the worker was denied initial 

entitlement for the injuries alleged to have been sustained to his upper back and neck, on the 
basis that there was no medical diagnosis stating that his upper back and neck were injured in his 
workplace accident.  For the same reason – the lack of medical support – the worker was refused 
a NEL assessment for these upper areas of his back and neck, and benefits for a permanent 
impairment to his mid-back, upper back and neck were also denied. 

[8] ARO Lennie went on to rule that the worker was not entitled to 100% temporary benefits 
on the basis of his TPD benefits in 1998, 1999 and 2000, because of the Board’s finding that 
there had been insufficient evidence of a self-directed job search, leaving the worker with an 
award of 50% TPD benefits.  The ARO also declined to award health or physiotherapy costs 
pending the worker’s ability to establish an acute phase and the need for such treatments, on the 
basis that his condition had not worsened or declined below the level of the 14% NEL award for 
his lower back injury.  
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[9] In the Hearing Ready Letter for this appeal dated May 8, 2006, the following issues were 
identified for consideration by the Panel: 

1. Entitlement to benefits for injuries to the worker’s upper back and neck. 

2. Entitlement to benefits for a permanent impairment arising from injuries sustained to the 
worker’s mid-back. 

3. Full TPD benefits from October 3, 1998 to December 16, 1998, and from 
January 13, 1999 to March 8, 2000. 

4. Reimbursement of physiotherapy costs incurred by the worker in the amount of $220, 
together with entitlement to ongoing physiotherapy treatments. 

[10] After these issues were identified from the Hearing Ready Letter, the worker took the 
Panel to the decision of ARO Lennie and pointed out that the letter had quoted from and listed 
the above four issues based on the concluding section of that decision.  However, the issues 
section at the outset of the same decision stated that issue #2 noted above also referred to the 
worker’s claim for entitlement to benefits for a permanent impairment of his “mid and upper 
back, and neck” (emphasis added).  The worker submitted that, to the extent that the conclusion 
section referred only to the mid-back, as it did, the ARO had failed to reflect the worker’s claim 
for a permanent impairment to his upper back and neck.  As the worker put it, these other areas 
of his upper back and neck were clearly in issue before the ARO, they should also have been 
referred to in the concluding section of the decision, and thus should also have been incorporated 
into the description of the issues listed in the Hearing Ready Letter. 

[11] The Panel considered this discrepancy and indicated to the worker that we would 
consider his appeal from this ARO decision on the basis that entitlement for a permanent 
impairment to his upper back and neck had been a claim and issue before the ARO in 
Decision #1, and that all the those injuries would therefore be considered on their merits in this 
appeal. 

[12] Turning to issue #2 under this first decision, the worker next informed the Panel the he 
wanted to withdraw his appeal over his claim for the reimbursement of $220 for certain 
physiotherapy costs, and his claim to entitlement to the physiotherapy treatments.  As noted 
below and in the disposition section of this decision, the Panel agreed to accept this withdrawal. 

(b) ARO Decision #2 dated December 7, 2004 

[13] In the decision of ARO Rubino issued December 7, 2004, the Appeals Officer ruled that 
the suitable employment or business (SEB) chosen for the worker under National Occupations 
Classification (NOC) #228 (Technical Occupations and Computers and Information Systems) 
had been correctly identified to be within the worker’s medical and physical restrictions.  As a 
result, the ARO went on to decide that the worker was not entitled to a reassessment of his 
labour market re-entry (LMR) program at the Board, or to the establishment of a new SEB 
classification and a new LMR program for any alternate or new SEB career. 

[14] For the reasons set out in her decision, including a lack of supporting medical evidence, 
ARO Rubino also found that there were no grounds for awarding of entitlement to payment of 
loss of earnings (LOE) benefits to the worker.  (The ARO used the term LOE throughout her 
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decision but, because the worker’s accident occurred in 1997, those benefits are referred to as 
FEL supplementary benefits under the pre-1997 Act.)  In the end, ARO Rubino denied FEL 
supplementary benefits to the worker between April 1, 2003 and February 23, 2004, and from 
June, 2004 to the time of the ARO decision and beyond.  Finally, the ARO determined that the 
calculation of the worker’s FEL benefits at the first determination date had been done correctly 
based on the entry level wages for the selected SEB of NOC #228, as had the calculation of those 
benefits at the FEL review date of December 1, 2003. 

[15] In these circumstances, this second ARO decision has raised the following issues for 
consideration by the Panel: 

1. The worker’s objection to the SEB of NOC #228, Technical Occupations and Computers 
and Information Systems (“228”). 

2. The worker’s entitlement to a labour market re-entry (LMR) reassessment, and to the 
development of a new LMR program and plan based on a new SEB career area. 

3. Entitlement to FEL supplementary benefits between April 1, 2003 and 
February 23, 2004, and from June, 2004 to the present. 

4. The worker’s objection to the FEL calculation at the initial determination date of 
December 1, 2001, and at the subsequent FEL review on December 1, 2003. 

5. The worker’s objection to the Board’s determination of the medical restrictions which 
applied to his post-accident activities. 

[16] The Panel notes that, while the fifth issue listed above concerning the worker’s objection 
to his medical restrictions was listed in the Hearing Ready Letter prepared for ARO Decision #2, 
the decision itself does not appear to address that objection as a separate issue, or to include any 
reference to medical restrictions in the conclusion section of the decision, or in the preceding 
letters from the Board Claims Section dated March 12, 2004, August 30, 2004 and 
October 6, 2004 which dealt with the first three issues. 

[17] Having noted this apparent extension of the issue agenda under ARO Decision #2, the 
Panel is satisfied that, to the extent that the worker’s objection to the medical restrictions relied 
upon at the Board reflects his concern that NOC/SEB #228 was not suited to those restrictions, 
the fifth issue listed above can be inferred to have been covered and dealt with in ARO Decision 
#2 by its ruling on the suitability of that chosen NOC/SEB #228.  Accordingly, the Panel will 
consider the worker’s medical and other restrictions in connection with the suitability of the SEB 
chosen for his LMR program, and not as a separate issue. 

(c) ARO Decision #3 dated January 18, 2005 
[18] The worker appeals one issue raised by this decision, as follows 

1. The ARO’s denial of a request by the worker to reconsider the decision of 
December 7, 2004 (Decision #2, above). 

(d) ARO Decision #4 dated October 18, 2005 

[19] The worker appeals from three issues raised by this decision: 
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1. The Board’s denial of certain travel expenses incurred by the worker while seeking 
medical attention and reports in late 2004 and early 2005. 

2. The worker’s claim for a reassessment of his non-economic loss (NEL) award rated at 
14% in January of 1999, which was denied. 

3. The worker’s claim to an award of benefits for a condition of chronic pain disability 
(CPD) based on his accidents and injuries. 

(e) ARO Decision #5 dated April 18, 2006 

[20] This decision involved one issue: 

1. The worker’s objection to this ARO decision, which confirmed that his objection  to the 
medical restrictions had been dealt with under the ARO Decision #2 dated 
December 7, 2004. 

[21] The worker confirmed that he was off work during the periods recorded above in 
connection with his claim to TPD benefits although, as noted above under ARO Decision #1, he 
did receive 50% TPD benefits when he was qualified for compensation.  His appeal seeks 
entitlement to 100% TPD benefits for those periods when he was off work. 

[22] Referring next to the claim for physiotherapy costs under issue 4 in ARO Decision #1, as 
noted above the worker again advised the Panel that he would have difficulty producing receipts 
for his costs totalling $220, and that, subject to the outcome of this appeal, he planned to return 
to the Board to seek the cost of future physiotherapy treatments only.  In these circumstances, the 
worker reaffirmed his withdrawal of this claim for the reimbursement of his previous 
physiotherapy costs from the issue agenda in this appeal. 

[23] Turning to the ARO denial of a reconsideration in ARO Decision #3 listed above, the 
worker submitted that it was not completely redundant of the issues in Decision #2, because 
there had been a change in criteria for the SEB category which, according to the worker, raised 
an issue about the suitability of his training course program for the new NOC category. 

(iii) Worker Testimony 
[24] The worker gave extensive evidence about his background, accident, injuries and claims 

over a period of four days of hearings at Toronto by this Panel.   

[25] At the outset of his testimony, the worker confirmed to the Panel that the Office of the 
Vice-Chair Registrar had recommended he retain the services of a qualified representative to 
appear with him and provide assistance at the hearing of his several appeals.  He told the Panel 
that he had little or no confidence in the work of others, and preferred to rely on his own 
familiarity with the issues and the documents in the Case Record to present his appeal.  He 
assured the Panel that, despite the large number of issues and the size of the Record, he was 
prepared to present his case without the assistance of a representative. 

[26] The worker described his pre-accident experience and circumstances.  He was employed 
as a member of the Reserves in the Canadian Armed Forces, with commendations for his work.  
He has worked in the trucking industry since the early 1980’s, engaged in a vast array of vehicles 
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and products.  He has also done community volunteer work, acting as President and Secretary for 
a local co-operative housing project.  Before his accidents, he was active and his health was 
always excellent. 

[27] The worker told the Panel that he had no prior injuries or claims, although the Case 
Record does include documentation on two prior claims at the Board.  In a Board claim file 
opened in January of 1996, the worker (Form 6) and a treating physician (Form 8) reported a 
laceration to the worker’s left second finger on December 14, 1995   In a second related Board 
file, the worker, his employer and a treating physician recorded a soft tissue injury to the 
worker’s left foot.  Having reviewed these very brief file materials, the Panel is satisfied that 
those incidents have no bearing on the issues now under appeal. 

[28] The worker took the Panel to medical reports between 1992 and 1995 relating to his 
commercial driving licenses in Ontario and the United States (see pp.92-96 of Addendum # 8 to 
the Case Record), which he submitted to support the fact that he had been healthy and had no 
medical problems prior to his accident in early 1997.  Although the two small Board files noted 
above suggest that the worker did encounter minor medical problems before his 1997 accident, 
they clearly made no contribution to the accidents and injuries now under appeal. 

[29] The worker started work with the accident employer in March of 1995, working a 
60-hour week with trucking assignments which could last between 12 and 15 hours each day.  
The accident employer supplied delivery drivers to a large, national chain of retail stores, and the 
company told the worker that he could not accept trucking or delivery employment from anyone 
else.  The employer paid one-half the cost of worker’s extended health care, insurance and other 
employee benefits, and he was always assigned to drive trucks and carry goods for the same 
large retail operation. 

[30] The worker told the Panel that the accident employer paid a “safety bonus” of 25 cents 
per hour, designed to encourage its drivers to avoid any damage to the retailer’s truck, trailer or 
goods in transit.  The worker always qualified for this safety bonus, which paid him additional 
income of between $2,000 and $3,000 each year.   

[31] Despite his success earning the safety bonus, the worker had raised the issue of safety and 
the quality of the loading activity for the trucks, which was the responsibility of employees of the 
retail organization.  These trucks would be loaded at a depot to which the worker would be sent, 
where he would hook up the loaded trailer and deliver the goods to various retail outlets, often 
several on the same day.  The worker was regularly concerned about the safety and stability of 
the product loads in the trailer, and his evidence to the Panel indicated that he often encountered 
shifting loads which would eventually fall onto the floor of the trailer.  When he saw this shifting 
and possible load collapse about to happen, he would always try to jump or run away from the 
load to escape the collapse of the goods, which were piled well over his head in the 10-foot-high 
trailer.  The worker also gave evidence about his concern over the safety of food products in the 
load, which were occasionally shipped along with toxic goods without, in his opinion, sufficient 
care to separate the two different kinds of product. 

[32] The worker explained that the task of unloading the trailer at the retail outlet was shared 
between the driver and the employees of the retail outlet.  Larger outlets had staff who would 
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participate in the process of taking the goods into the store.  However, the worker testified that, 
when he was assigned to deliver goods to a smaller store, he could be left alone to lift and unload 
large bins containing smaller boxes of product, or large boxes of heavier equipment, onto a set of 
rollers which were taken into the trailer to facilitate the delivery. 

[33] Because he was normally assigned to deliver goods to smaller retail stores in southern 
Ontario, the worker was thus himself responsible for all the unloading much of the time.  It was 
his job to get the product off the truck onto a conveyor belt which would then be used to transfer 
the goods into the store. 

(iv) Accident on Thursday, February 6, 1997 

[34] On February 6, 1997, the worker was assigned to deliver various products to five 
different retail locations, starting with a small store in a smaller community in south-central 
Ontario.  He explained to the Panel that this store had a receiving door which led down an entire 
flight of stairs into its basement level, throughout which descent the goods travelled on a 
conveyor belt already available and running down beside the stairs into the store.  A member of 
the retail staff would be at the top of the conveyor belt to scan the products against its order, 
while others would await the goods at the bottom of the conveyor belt and remove them for 
stacking and storage in the basement.  It was the worker’s responsibility to move the bins and 
cases of product from the back of the trailer along the roller device to the top of the conveyor 
belt running down into the store. 

[35] On the morning in question, the worker backed the trailer up to this basement door and 
started to unload bins of product and cases of motor oil onto the rollers and out to the conveyor 
belt.  Shortly after starting to unload the goods, and while his back was turned to the load, the 
worker heard a creaking noise in the load.  He instantly suspected that the load was shifting and 
might collapse and, as he turned to find out what was happening, he put one foot out in front of 
him, pointing towards the back of the trailer, to brace himself.   

[36] The rear two layers of product were comprised of six large bins full of smaller containers, 
behind which were ten cases of motor oil, some shrink-wrapped and others in closed boxes.  For 
some reason, the large plastic bins were stacked on top of a smaller case of motor oil, a loading 
arrangement which the worker testified made the entire load somewhat unstable to begin with. 

[37] As the worker turned towards the load and braced himself, the entire load of bins and 
cases of oil collapsed on his head, neck and back.  The bins are designed to be stacked vertically 
by interlocking one bin on top of the other, and this feature tended to hold the bins together as 
they fell.  Knowing this, the worker reached behind him and grabbed one of the bins to separate 
it from the others.  When he did this, the stack collapsed and all the bins fell down around him to 
the floor of the trailer. 

[38] The worker also explained to the Panel that he had absolutely no time to jump out of the 
way of this collapse, and that he did not want to do so because of the proximity of the trailer door 
to the top of the flight of stairs to the basement.  He feared that, if he jumped away from the 
collapsing load, he could tumble and fall down the entire flight of stairs. 
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[39] At this point, the worker directed the Panel to the Trip Manifest prepared by the employer 
on February 5, 1997 for the worker’s delivery schedule the following day (at page 232 of the 
Case Record).  It showed a list of five different destination for the day of the load collapse and 
accident, starting with the smaller store described by the worker in his evidence.  The Manifest 
for that delivery indicated a total of 273 pieces weighing 4,783 kilograms.  The worker explained 
to the Panel that the large plastic or PCV bins at the back of this load were used to carry a large 
quantity of smaller goods, although some of these goods were quite heavy, such as alternators, 
starters, batteries and other automotive products. 

[40] When questioned about the exact dynamics of the accident, the worker told the Panel that 
his entire body (back of legs, posterior, back, head and neck) was impacted by the high stack of 
plastic bins.  The cases of motor oil behind the bins did not hit the worker directly, but they 
added to the weight and force of the load of bins which did collapse against his body.  As he had 
put it, the proximity of the trailer door to the basement stairs left him with no escape route in the 
split second before the stack of bins collapsed and fell against him.   

[41] The collapse of product did not push the worker to the floor of the trailer, largely because 
he had one foot out to brace himself against the load as it fell.  The woman at the top of the store 
conveyor belt heard the falling product and saw it hit the worker as the load collapsed around 
him.  He told her that he was in some pain and would have to report the accident, for which he 
went to the cab of his truck to call his supervisor on his cell phone.   

[42] The incident is recorded in the employer’s Incident Report dated February 6, 1997.  In 
the form the worker stated that he “was hand unloading at a [customer] store in [location] when 6 
grey bins (totes) fell on my back and head (there was approx. 10-15 cases of oil behinds the grey 
bins)”.  The worker competed the section asking what conditions had contributed to the accident 
by stating that the “load was not safely loaded”, and he went on to record injuries to his “lower – 
mid, and upper back as well as neck and back of head”.  Dr. Robert Sauls was listed as the 
attending physician. 

[43] Five days later, the accident employer asked the worker to fill out the details of his 
accident in the company’s Form 7 Report to the Board.  As before, the worker described the 
incident and, in his Form 6 (Worker’s Report of Injury/Disease)dated April 6, 1997 the worker 
indicated that the delivery work required him to lift goods weighing between one pound and 300 
to 400 pounds, although the employer’s Form 7 report referred to items weighing between 150 
and 300 pounds.  These Form entries do estimate the approximate weight of those goods which 
actually collapsed around the worker, but the Panel is satisfied that they represented a significant 
weight in the urgent circumstances of the accident. 

[44] When the worker telephoned his supervisor about the accident and the pain he had 
sustained, his supervisor told him that there were no replacement drivers available on that day, 
and that he should stay on the job and finish his deliveries.  The worker reluctantly accepted this 
request and spent the next two hours completing the delivery of the partial load to the small store 
where the accident occurred, a task which he told the Panel normally would have taken him 
about 30 minutes. 
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[45] The worker did complete the rest of his day’s deliveries to four more retail outlets.  
However, each of these stores had employees available to help with the process and all four 
stores did their own unloading while the worker looked on.  As he put it, he told the store 
personnel that they would either unload their share of the goods themselves, or he would have to 
drive the trailer and those goods back to the retailer’s product depot. 

[46] The worker testified that the pain increased throughout the day in his back, neck, 
posterior and legs.  When he eventually drove the tractor trailer rig back to the warehouse, he 
found himself swerving in and out of his lane on the controlled-access highway he travelled back 
to the yard, because of his pain and the difficulty he experienced holding onto the steering wheel. 

[47] Once back at the retailer’s depot, the worker did not drop the trailer in the usual fashion, 
which would have required him to unhitch the trailer from the truck and lower it by cranking the 
front wheels of the trailer unit down to the ground.  He explained to the Panel that he could not 
exert sufficient force to release the fifth wheel and carry out this cranking operation, having 
already had some difficulty just driving back and getting down out of the truck.  The dispatcher 
at the depot told the worker to leave the rig where it was, and that he would have others take care 
of dropping the empty trailer.  Accordingly, the worker left the rig at dispatch, got into his own 
car and returned home to his residence around 8:30 p.m. that evening. 

[48] The worker was asked about his situation that same evening and night.  He told the Panel 
that he laid down in his bed in great pain, and that he didn’t get much sleep that night.  He did 
not take any medication, even though he was “in agony” throughout his back, head and neck 
where he had been hit by the collapsing load.  The worker did not take any medication or a hot 
bath or ice pack treatments.  He tried to sleep curled up in the foetal position, but he was up most 
of the night watching television while lying on his side in the bedroom.  

(v) Medical Treatment 
[49] The worker arranged an appointment to see Dr. Sauls on Monday, February 10, 1997, a 

visit recorded in the physician’s Form 8 Report of that date.  The doctor recorded the worker’s 
pain with flexion and rotation to the right at his L5 spine, together with pain in the thoracic spine.  
He diagnosed a contusion and strain of the back and an expectation of full recovery within two to 
three weeks.  The doctor said that the worker should not return to his trucking job pending a 
reassessment on February 13, 1997.   

[50] The Worker’s Progress Report dated February 16, 1997 records that second visit to 
Dr. Sauls, together with his complaint of continuing pain and the doctor’s decision to keep the 
worker off work. 

[51] The worker next testified about his visits to Dr. Sauls, and to a physiotherapist, on 
February 25, March 3 and March 19, 1997.  On the first of these visits, Dr. Sauls told the worker 
that they needed to “get aggressive” over his continuing back, neck and head pains, by having 
him undergo physiotherapy treatment.  Dr. Sauls had initially suggested a return to work on 
March 10, 1997, but he later ordered the worker to stay off work until March 26, 1997.  In 
response to the suggestion of light work or modified duties, the worker told the Panel that there 
was nothing he could do for the accident employer except the truck driving and delivery work 
described above.  On its Form 7 Employer’s Report dated February 10, 1997, the accident 
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employer had also indicated that it had no return to work or accommodation program for the jobs 
done by the worker. 

[52] According to the employer’s letter to the Board of March 20,1997, the worker did return 
to do some work before that date, but the employer wrote to say that the worker had gone off 
work again, because:  

[53] [the worker] did have problems continuing his regular work as a truck driver due to the ongoing pain.  He 
last worked March 17, 1997 to the end of his shift.  His first day off again was March 19, 1997.  His rate of pay was 
the same as his preaccident earnings at $15.00/hr. 

[54] By his prescription or Rx note dated March 19, 1997, Dr. Sauls had stated that the worker 
would “remain off work until reassessed March 26”.  On March 22, 1997 and again on 
April 9, 1997, Dr. Sauls completed Progress Reports to the Board concerning the worker’s 
increased pain from his “low back strain”, his need for physiotherapy and the fact that he would 
remain off work for a further 10 to 14 days.  In his second progress report, the physician 
indicated that the worker should be able to return to work by May 1, 1997, and the worker 
indicated that the contents of those two Progress Reports were correct. 

[55] When referring to his own Form 6 report dated April 2, 1997, the worker explained that 
the accident employer told him that the Form would not print out the full description of his 
injuries, which were simply described as “Neck   Back of Head” in the “Injury” box at the top of 
the Form.  This prompted the worker to write in injuries to his “back, back of neck, back of 
head” in the main body of the Form, and later to add the word “back” at the top corner of his 
Progress Report form dated February 16, 1997.  He explained to the Panel that he had been 
concerned that the printed entries on the various Forms did not cover the scope of the injuries he 
had sustained in the accident on February 6, 1997. 

[56] The physiotherapist completed a Discharge Report on April 25, 1997.  It noted that the 
worker had been improved and had continued his treatments, although he had occasionally 
missed appointments.  The worker explained that this would occur when his appointment was 
made for 7:30 p.m. and he would still be at work getting the rig back to dispatch as late as 8 or 
9 p.m. in the evening. 

[57] The physiotherapist’s discharge report also stated that the worker was deemed able to 
meet the regular demands of his job and able to lift up to 60 pounds.  The worker pointed out that 
the same report referred to his lumbar spine and thoracic spine. 

[58] Referring again to the physiotherapist’s second clinical progress note dated 
February 25, 1997, the worker pointed out to the Panel that Dr. Sauls had endorsed his 
agreement with the various observations and recommendations made by his physiotherapist, 
including reference to the pain in his back and neck and his difficulty sitting for any length of 
time. 

(vi) Recurrence on August 20, 1997    

[59] The worker next testified that he sustained a recurrence or an aggravation to his back, 
neck and head injuries on August 20, 1997, an incident recorded in Dr. Saul’s note keeping him 
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off work “due to back pain” on the same date.  This “off work” position was repeated by the 
doctor in his Rx note of September 9, 1997.  The worker told the Panel that his physiotherapy 
treatments were terminated in November or December of 1997 because the claim for a 
recurrence in August of that year had been denied by the Board.  That claim was later allowed.  

[60] Between October of 1997 and June of 2001, a period of more than four years, materials in 
the Case Record disclose a continuing regime of imaging reports and letters from treating 
orthopaedic specialists and Dr. Sauls describing the worker’s ongoing disablement over his back 
pain based on his original injuries.  The worker was examined at a Regional Evaluation Centre in 
August of 1998, which reported his continued suffering from mechanical low back pain with 
“unusual features” over numbness in his hands and feet with radiation up into his head, and 
noted mild degenerative changes to his lumbar spine. 

[61] The same month, Dr. Sauls completed a Functional Abilities Form (FAF) dated 
August 13, 1998 and set out at page 244 of the Case Record, which recorded some physical 
restrictions and noted the worker’s return to modified work as of August 17, 1998, on a job 
packing lettuce into plastic bags.  In October of 1998, Dr. Sauls issued another Rx note stating 
that the worker “should increase his modified duties to 6 hrs. daily”. 

[62] The worker next took the Panel to the report of neurological specialist Dr. Jamie E. Silva 
dated June 9, 2001, which referred to the injuries to his back.  He testified that the specialist had 
finally told him that the muscle fibres in his back had been “hardened” with the internal blood 
haemorrhaging from the contusion into his muscles, and that he needed further physiotherapy.  
The worker added that Dr. Silva said much more during that visit than was recorded in the report 
which, like other reports from Dr. Sauls, etc., tended to “generalize” the information provided to 
the worker on his injuries and medical circumstances.  The worker returned to Dr. Silva’s report 
later in our hearing. 

[63] As an example, the worker referred back to the Regional Evaluation Centre report dated 
August 7, 1998, in which the orthopaedic and arthritic hospital specialists dealt only with an 
evaluation of his low back injury.  According to the worker, he was told by Dr. Holtby that they 
would only consider problems with his low back pain because the claims at the Board had only 
been allowed for his lower back, and not his mid or upper back, neck or head.  We will also 
return to Dr. Holtby’s REC Report later in these reasons. 

[64] By 2000 or 2001, the worker developed the impression that Dr. Sauls was no longer 
particularly interested in his back pain and complaints, stating that the physician seemed to be 
“turned off” by the worker’s continuing efforts to get help.  He finally switched to family 
physician Dr. Nadine French in 2005, and she immediately referred the worker to rheumatologist 
Dr. Ami Mody, whose reports were provided to Dr. French in February and June of 2007 and are 
cited below.  With these reports in mind, the worker testified that he believed Dr. Saul’s written 
medical reports tended to be inconsistent with the statements made by the doctor during the visits 
and examinations themselves, lacking detail and failing to record the scope of the worker’s 
injuries. 

[65] The worker next testified about his medical condition since the date of the original 
accident in 1997.  He told the Panel that his back and neck were the worst, that his back tightens 
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up and even his thighs and legs hurt.  If he rests by sitting or lying down, these problems subside.  
If he does some light snow shovelling, his lower back hurts the most, although his neck and 
whole back also experience pain.  He told the Panel that, while sitting through the first day of 
hearing, pain had reached up the back of his neck and over the top of his head to create a form of 
migraine while he testified.  He takes 400 milligrams of Celebrex each day, and took one on the 
morning of the first day of the hearing.  The worker indicated that he planned to call other 
evidence to describe the impact of the injuries on his activities of daily living (ADL) and work 
since the accident. 

(vii) Permanent Impairment 

[66] The worker next testified about the second issue under the first ARO decision dated 
September 28, 2001.  Having been granted a 14% NEL award for his lower back injury, the 
worker now seeks entitlement to benefits for a permanent impairment to his mid and upper back 
and neck. 

[67] The worker told the Panel that the only thing lacking on these areas of his claim to 
entitlement for a permanent impairment are physiotherapy treatment reports, largely because the 
claim was initially allowed only for the lower back.  Otherwise, he relies on the same documents 
as those reviewed in evidence, and on their references to all the areas of his back and neck.   

[68] When asked about his current medical treatments, the worker told the Panel that he had 
visited Dr. French twice in the past two years, with about three or four visits to Dr. Mody in the 
terms recorded in his reports.  He indicated to the Panel that he expected to submit additional 
evidence comprised of a further report from Dr. Mody and possibly Dr. French, at the 
reconvened hearing of his adjourned appeal. 

(viii) Adjournment 

[69] At this point in the hearing, the worker and the members of the Panel discussed the need 
to have the matter adjourned to a future date, and on the basis that three consecutive days of 
hearing would be required to deal with the balance of the evidence, the testimony of witnesses to 
be called by the worker, and the worker’s submissions on the merits of his various appeals.  As a 
result, an adjournment was granted and the oral hearing was reconvened, conducted and 
completed at Toronto on July 3, 4 and 5, 2007. 

(ix) Witness Evidence 

[70] When the hearing was continued on July 3, 2007, the worker advised the Panel that he 
would next call evidence from two witnesses in support of his entitlement to benefits for injuries 
to his upper back and neck. 

[71] The worker first called his sister-in-law, who lived in the same residence as the worker 
between 1996 and approximately 2002.  In her very brief testimony before the Panel, the witness 
advised us that, on the night of February 6, 1997, the worker told her about his injury at work to 
his “head, neck and back”.  She told us that the worker said all these areas of his back and neck 
were “really stiff and sore”, and that the worker was not himself. 
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[72] When questioned by the Panel, the witness confirmed that she had moved out on her own 
about five years earlier, i.e. in 2002, and that she recalled a few comments by the worker about 
his visits to his family doctor, but nothing else about the details of his injuries or claims. 

[73] The worker called his next witness who, in response to a question from the Panel, was 
later described as his half-brother.  This witness had known the worker for 30 years and had 
lived with the worker between 1977 and 2001.  This witness recalled the worker’s report of a 
load shift accident on February 6, 1997.  At that time, the worker had described the accident to 
him and reported that the load struck his upper head, lower neck and back.  He complained about 
his pain, with headaches, neck pain and upper and lower back pain.   

[74] This witness had also worked loading trailers used to ship goods for the same company 
which had engaged the accident employer to provide transportation services.  The goods in the 
trailers were usually a mess and frequently “pretty dangerous”, with loads falling on those in the 
trailers on a regular basis.  He told the Panel that these loads are now assembled on skids and the 
trailers are kept much neater when they are loaded at the warehouse. 

[75] The witness was taken to photographs of these truck loads in Case Record Addendum 7, 
where he testified that the photographs on pages one and two were typical of the problem loads 
he had referred to.  He told the Panel that the loads were not safe, and that at least one part of 
figure two on page two of Addendum 7 showed flammable goods in the middle of other boxes 
when those items should have been stored or loaded separately. 

[76] When questioned by members of the Panel, the witness testified that he did recall the 
worker’s complaints about numbness in his feet and hands and pain in his lower back which 
meant that he could not sit for long periods.  He also referred to the worker’s right arm numbness 
running down to his hand.  In the end, the witness told the Panel that the worker’s arm and hand 
numbness and lower back pain were his principal complaints over time. 

[77] When the worker sought to elicit testimony from this witness concerning other areas of 
his back and neck, the witness effectively declined to expand on his testimony provided to the 
Panel, and the witness stood by and repeated his earlier answers to the affect that most 
complaints involved the numbness and pain in the worker’s lower back. 

(x) Worker’s Submissions on ARO Decision #1, Issue #1 (Upper Back and Neck) 

[78] The worker started by taking the Panel to Board Memorandum #69 dated April 16, 1999, 
in which Board Medical Consultant Dr. P. McDonald recorded his opinions following a review 
of the medical information on file: 

 Medical information on file reviewed.  This now 33 yr old man sustained an injury to his 
back, neck and head on 6Feb97 when some heavy bins and cases fell onto him. 

 F8 indicates a diagnosis of strain/contusion of back and anticipated a full recovery in 2-3 
weeks. 

 The worker did not recover and was deemed on appeal to have had a REO on 27Aug97 
and eventually the worker was sent for a REC assessment on 7Aug98. 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 99 of 175



 Page: 14 Decision No. 691/05 

 

 14

 Exam at the REC revealed lumbar ROM slightly limited in both ext and flex.  C spine 
ROM was essentially normal.  There were no objective neurological findings and tests for 
functional overlay were positive. 

 The REC felt his ROM was limited only by pain and that prognosis for a full recovery 
was guarded. 

 Since the REC assessment, the worker was assessed by Dr. Nguyen on 16Feb99.  He 
noted flexion to the knee level with a normal motor and sensory exam.  He felt the 
worker had mechanical back pain with no evidence of nerve root entrapment. 

 Given Dr. Nguyen’s Feb99 RPT [report] there appears to be evidence of ongoing partial 
impairment.  Standard back precautions should apply.  There is no evidence of ongoing 
impairment in the cervical spine. 

 (Emphasis added)  

[79] The above memorandum was written in response to a request by a Claims Adjudicator at 
the Board in Memorandum #65 dated April 9, 1999, which cited a Board decision sent to the 
worker on December 4, 1998, as follows: 

 Claim [number] was established upon receipt of your Employer's Report of Accidental 
Injury as a result of your work-related incident of February 6, 1997.  At this time a load 
of boxes fell on your back, head and neck.  Originally, benefits were paid up to but not 
including April 23, 1997 at which time you returned to work. 

 On August 20, 1997, you reported a recurrence of your back condition as a result of your 
work as a truck driver.  The recurrence was denied on the basis that you did not receive 
treatment between April 20, 1997 and August 20, 1997, and that it was the medical 
opinion that the recurrence of August 20, 1997 was not related to your compensable 
injury of February 6, 1997. 

 You disagreed with the decision to deny your recurrence of August 20, 1997 and your file 
was referred to the Appeals Branch. 

 On April 17, 1998, after a further review of your file, the Appeals Branch overturned the 
decision to deny your recurrence of August 20, 1997.  It was determined that you were 
entitled to benefits from August 20, 1997 to February 24, 1998.  In order to determine 
ongoing entitlement, after February 24, 1998, I have to obtain up-to-date medical.  On 
July 13, 1998, I received additional medical from Dr. Sauls.  Dr. Sauls indicated that you 
were still experiencing ongoing problems and recommended that you be assessed at a 
regional evaluation centre.  Your benefits were extended and an appointment was 
arranged at the regional evaluation centre for August 6, 1998. 

 The assessment report was received and reviewed by our nurse case manager.  The 
recommendation was that you would be fit in 6-8 weeks and that there would be no 
permanent impairment because of the February, 1997 accident.  Your file was also 
reviewed by our medical advisor.  It was the medical advisor's opinion, after reviewing 
the regional evaluation centre report that full recovery was expected at the end of 
October, 1998 and you should be able to go back to work to avoid repetitive bending and 
heavy lifting. 

 In the meantime, the regional evaluation centre report confirmed that as of 
August 6, 1998 you were capable of modified work for a period of 4-6 weeks until you 
reached your maximum medical recovery.  [The accident employer] has a modified work 
program in place.  The job involves cutting the stem off a spinach leaf and you can sit or 
standing.  [The accident employer] made the offer of this job to you and you agreed to 
return on August 12, 1998.  [The accident employer] also agreed to pay your pre-accident 
earnings although you were working reduced hours.  Although you did not return to work 
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until August 18, 1998, the reasons were non-compensable.  Therefore, I paid your 
benefits up to August 12, 1998. 

 In regard to the current status of your file, I would like to inform you that based on the 
regional evaluation centre report's recommendations, I have concluded that you reached 
your maximum medical recovery as of September 17, 1998 which is six weeks after the 
regional evaluation centre's report.  Based on this report and the medical advisor's 
opinion, I have concluded that you have not sustained a permanent impairment as a result 
of your compensable injury of February 6, 1997.  This means you are now capable of 
returning to your regular job. 

[80] As can be seen from the above correspondence with the worker, the Board had reached 
the view that the worker had reached his maximum medical recovery (MMR) as of 
September 17, 1998, which was six weeks after the opinion of the REC report dated 
August 7, 1998, in which Dr. Richard M. Holtby and physiotherapist V. Wilks of the 
Orthopaedic and Arthritic Hospital in Toronto provided the following advice and findings to 
family physician Dr. Robert Sauls: 

 Thank you for asking us to see [the worker] with respect to his low back injury. He was 
seen by Dr. R Holtby, Orthopaedic Surgeon, and V. Wilks, Physiotherapist, on August 6, 
1998. 

 Reports provided by the referral source were reviewed prior to the Multidisciplinary 
Assessment.  The following is a report based on the information obtained from the client 
on the day of the assessment as well as the objective findings of our evaluation. 

 Work Status:  

 [The worker] is a 32-year-old man who has worked since March of 1995 as a truck driver 
for [the accident employer].  His job involves driving and loading and unloading trucks. 
This can be heavy repetitive work lifting individual pieces weighing up to 500 lbs on a 
repetitive basis. His injury date is February 6th 1997.  He worked from March 10th to 
March 19th, and again from May 30th to August 20, 1997.  He was on modified work 
with no loading or unloading for that time.  When asked his employment goals, he stated 
that he did not feel he would be able to return to his previous work because of the 
prolonged periods of sitting while driving and the heavy lifting. 

 History of Injury:  

 On February 6th of 1997, [the worker] was injured when a stack of bins fell onto his 
back.  He did not sustain immediate severe injuries. He was able to continue working for 
the rest of that shift.  He did report the incident to his employer and the next day attended 
his family doctor with complaints of pain in his back radiating up to his head.  It was 
suggested that he rest for a week and he was given medications.  He was also referred for 
physiotherapy.  He has had had two courses of physiotherapy, the first from September 
through December of 1997, and the second from January through March of 1998.  These 
consisted of passive modality treatments with some traction and also strengthening 
programs for the spine and spinal accessory muscles.  He noticed minimal improvement 
with this physiotherapy. 

 A Specialist assessment was obtained from Dr. C. Nguyen at Credit Valley Hospital on 
February 24th of 1998.  Dr. Nguyen's opinion was available for review.  His diagnosis 
was of mechanical low back pain secondary to degenerative change. He did not feel that 
aggressive treatment such as surgery was indicated.  He noted there was no neurological 
impairment. 

 X-rays were done on January 20th of 1998 and were available for review.  The 
Orthopaedic Surgeon assessing felt that there was minimal abnormality.  There was a 
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small Schmorl's node on the inferior surface of L2.  The degenerative changes noted by 
Dr. Nguyen at L5-S1 were felt to be minimal. 

 Current Situation:  

 At the time of our assessment, [the worker] was complaining of pain in the lower back 
radiating up both sides of the spine into his head.  He described the pain as a throbbing 
pain with intermittent sharp exacerbations.  There was some pain on a constant basis but 
it was worse with activity.  Particular activities which aggravated pain were prolonged 
sitting and standing and also running, stair climbing, and lifting.  Lying on his side 
relieved his pain.  He reported sensations of numbness and pins and needles in his fingers 
and down both legs into his feet.  He also noted that he was limping after walking for 
long periods.  He graded his pain at 6.5 out of 10 in severity and felt that overall he was 
worse than at the time of his injury.  He reported that he was experiencing sleep 
disturbance. 

 … 

 Musculoskeletal Review:  

 Examination of the spine and extremities showed a somewhat obese abdomen. 

 Alignment of the spine appeared to be normal. 

 In the lumbar spine, he was able to flex until his fingers were one-quarter of the way 
down his tibia, with complaints of back pain.  His extension was more limited at one-
quarter normal complaining of pain in the lower back which he described as being worse 
than with flexion.  Right and left side flexion were full and relatively pain-free. 

 In the neck, he demonstrated a full range of motion for forward flexion with minimal 
reduction to three-quarters normal of extension, and right and left side bending.  His 
rotational movements were full.  He complained of pain both in the right and left side of 
the neck with various maneuvers. 

 Testing of his extremity joints showed a full pain-free range of motion. 

 Strength testing showed that he was able to squat halfway to the floor limited by back 
pain.  He could walk on his heels and toes without difficulty.  Measuring his thigh and 
calf girth showed no significant difference between the two sides.  There was no focal 
muscle group weakness on strength testing.  Reflexes in the lower extremity were present 
and symmetrical. 

 There was slight discrepancy on straight leg raise testing.  He demonstrated 80 degrees 
without pain in the sitting position, reduced to 70 degrees on the right with hamstring 
tightness and a numb sensation in his toes as well as back pain, and 60 degrees on the left 
again with complaints of hamstrings tightness and back pain. 

 Tests for functional overlay were positive for acetabular pseudorotation testing with pain 
on light touch and axial compression testing when performed by the Physiotherapist, 
though less obvious when tested by the Orthopaedic Surgeon. 

 Impression:  

 It was our clinical impression that [the worker] was suffering with mechanical low back 
pain. There were some unusual features to this pain with reported numbness in the hands 
and feet and also with radiation up into the head which would appear to be nonanatomical 
symptoms which cannot be directly correlated to low back pathology.  There was also felt 
to be functional overlay demonstrated by these abnormal complaints and his positive 
overlay findings.  His pain would appear to be persistent and excessive beyond what 
would be expected from the normal appearance of his x-rays. 

 Our prognosis was somewhat guarded because of his functional overlay and abnormal 
symptomatology.  Generally we would feel that with a normal lumbar spine and with 
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mechanical pain and no neurological impairment, he would have a full recovery back to 
normal function. 

 Recommendations:  

 Based on this examination, with a functional range of motion limited only by pain, we 
would not impose medical restrictions on his activities.  We did note that he has 
experienced tolerance limitations for prolonged sitting and standing which would include 
driving and also heavy lifting and bending.  We estimate that these tolerance limitations 
will persist for a six to eight week period. 

 We do not feel that further exposure to physiotherapy will be beneficial.  He has had two 
courses of quite good therapy emphasizing exercises. We have advised him that he is 
suffering with mechanical back pain due to strain on the lumbar spine.  The best way of 
avoiding this pain is to minimize the strain on the lumbar spine.  We have given him 
some advice concerning weight loss and general physical conditioning, as well as 
continued strengthening exercises for the spine and spinal accessory muscles.  These 
exercises can be done independently and do not require a physiotherapy facility.  We 
encourage a return to his normal work and household activities as rapidly as possible to 
minimize the effect of this painful condition on his work and household activities. 

 Final Diagnosis: 

 Our final diagnosis was of mechanical low back pain secondary to mild degenerative 
changes in the lumbar spine. 

 Prognosis:  

 Prognosis was for a full recovery which is in large part, dependent on his ability to reduce 
the strain on his lumbar spine with a program of weight loss, general conditioning, and 
strengthening exercises.  We noted that he has poor prognostic features including 
prolonged period off work with a condition which would not normally be expected to 
produce prolonged disability, and also evidence of functional overlay during this 
examination. 

 The results of the evaluation were reviewed with the client. 

[81] The worker next took the Panel to the report of orthopaedic surgeon Dr. C. D. Nguyen 
dated February 16, 1999, in which Dr. Nguyen reported to Dr. Sauls as follows: 

 Thank you for asking me to reassess this gentleman.  He has had persistence of his lower 
back pain.  The patient tells me that it also radiates to either leg.  He feels that it radiates 
to the inside of the leg itself down to the ankle.  He also has some paraesthesia of the sole 
of his foot.  Again, it alternates between the right and the left. 

 On examination, the patient can forward flex to the knee level only.  He has tenderness 
on superficial palpation of his lower back.  He had a normal motor, sensory, and DTR 
examination in the lower extremities.  The patient has discrepancy of SLR between 
sitting and the supine position.  The patient had SLR to 45 degrees on the right and the 
left in the supine position and was limited by lower back pain.  SLR was to 90 degrees 
bilaterally with the patient in a sitting position. 

 I reviewed the plain films obtained on February 4, 1999.  These were interpreted as being 
a normal spine, but I felt that there was narrowing of the L5-S1 disk level. 

 This patient has mechanical low back pain with no evidence of nerve root entrapment on 
today's assessment.  Unfortunately, there is nothing much that I can offer him in terms of 
any surgical intervention. 

[82] The worker followed these references with the citation of more recent medical reports 
received from rheumatologist Dr. Ami Mody who, as noted above, had been retained to advise 
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on the worker’s medical situation by his new family physician, Dr. N. French.  The worker told 
us that Dr. Robert Sauls had retired from his family practice to become Medical Director of 
Palliative Care at a local hospital in November, 2005.  This information was later confirmed 
when the worker submitted Exhibit 18, which included Dr. Sauls’ letter of August 10, 2005 to 
his patients, together with copies of the doctor’s clinical notes for the worker.  After examining 
the worker, Dr. Mody reported to Dr. French in her letter of February 5, 2007 as follows: 

 [The worker] was injured when a heavy load fell on his neck and upper back and injured 
these areas.  The injury occurred in 1997.  He did some physiotherapy at the time, felt 
better and went back to work and promptly felt worse and was off for eight months again.     
Right now, he's working mainly day shifts.  He is having pain in the right shoulder and 
right elbow which has been assessed by a physiotherapist.  He has rotator cuff issues with 
the right shoulder and a right tennis elbow which is improving with Celebrex.  He had a 
sleep study that showed minor sleep apnea but nothing sufficient to explain his problems 
of fatigue. 

 MEDICATIONS: Percocet p.r.n. he has not taken this in a long time.  He takes Celebrex 
200 mg a day with Nexium 40 mg a day.  Recently, he has stopped taking Celebrex even 
because of diagnosis of gastritis. 

 PHYSICAL EXAM: He has very tender paracervical muscles. The range of movement 
of his neck is normal but painful.  He has a fairly classic tenderness and even palpable 
swelling over the right lateral epicondyle. The forced wrist extension elicits pain in this 
location. He has mildly positive impingement sign on the right shoulder but the range of 
movement is normal. 

 ASSESSMENT: He has fibromyalgia that was probably precipitated by the injury in 
1997 to his neck and back.  He also has right supraspinatus tendonitis and right tennis 
elbow 

 PLAN/RECOMMENDATIONS: He will temporarily stop taking Celebrex.  He will 
continue with the Nexium.  After two weeks, he can resume taking Celebrex.  I have 
prescribed him cyclobenzaprine 5 mg at bedtime. Now that he has a more consistent 
work schedule with regular work and sleep hours, a medication to help him sleep at night 
as well as relax the muscles can be taken safely. 

[83] The Panel notes that, later on in his testimony, the worker gave evidence that he had not 
been employed since November of 2004.  However, his conversation with Dr. Mody clearly gave 
her the impression that the worker was then “working mainly day shifts”.  It is not clear what 
kind of shift work was being done by the worker in February of 2007. 

[84] Next, the worker referred the Panel to a further report provided by Dr. Mody and dated 
June 1, 2007, in which the rheumatologist set out the following background and observations: 

 I am a practicing rheumatologist.  I did my Internal Medicine training in Case Western 
Reserve University affiliate program in Cleveland, Ohio.  My Rheumatology training 
was-done at the Washington University in St. Louis, Missouri and Queens University in 
Kingston-Ontario. 

 [The worker] has been my patient since February 2006. I have seen him on February 6, 
June 16, September 11 of 2006 and February 5, May 25 of 2007, 

 A bin filled with, auto-parts and 10 cases of oil fell directly on the head and bounced off 
the neck and back of [the worker].  This occurred in February 1997.  Immediately, he had 
significant pain in the neck and the back region and over time, he has developed a more 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 104 of 175



 Page: 19 Decision No. 691/05 

 

 19

generalized pain, fatigue syndrome with positive trigger points consistent with 
fibromyalgia.   

 Per my examination, he has a number of different problems.  He has very tender muscles 
in the cervical spine area which is on the neck area.  The range of movement of the neck 
is normal but slow and painful.  His lumbosacral (lower back) flexion ( bending forward) 
is limited to about 45 degrees, extension.(bending backward) is normal and lateral 
rotation is 15 degrees each.  In addition, he has 16 out of 18 positive trigger  points for 
fibromyalgia. The trigger points are specific areas of tenderness in the body which are 
necessary for the diagnosis of fibromyalgia.  He also has a very symptomatic, right tennis 
elbow.  He has on and off symptoms with the right, shoulder related to rotator cuff. 

 I do believe that fibromyalgia was triggered by [the worker’s] injuries to the neck and 
back.  A strong association is often noted between direct trauma to the spine and 
development of Fibromyalgia e.g. whiplash injuries. 

 The numbness, tingling and occasional weakness in the upper and, lower extremity could 
be part of fibromyalgia.  Recovery from these kind of injuries is unpredictable.  Often 
however, the problem becomes chronic.  He is one of the more severe cases I have seen.  
Working in a cold and damp environment can, aggravated this condition.  The stiffness 
and pain are worsened by immobility.  A sedentary computerwork in a cold room then 
maybe difficult for him. From that point of view, anything that requires prolonged 
standing or sitting such as in a bus ride longer than 30 minutes can potentially worsen the 
condition. 

 In my opinion, any kind of repetitive work that requires lifting more than 10 pounds, 
staying in any position for more than 10 to 15 minutes, that requires climbing several 
flights of stairs, requires significant bending over and pushing and pulling that would 
directly affect the upper and lower back could be detrimental. Per the information 
available to me, [the worker] has to sit at a computer desk for several hours a day, in a 
fairly cold environment.  I think this kind of work environment is probably going to make 
his condition worse. 

 [The worker] has provided me a copy of an assessment done by WSIB in 1999. As far as 
neck and back pain is concerned, it seems to be unchanged.  The numbness in arms and 
legs is more or less unchanged.  In addition, he has developed a symptomatic right tennis 
elbow.  Overall, his condition has remained unchanged. 

 (Emphasis added) 

[85] The Panel notes that Dr. Mody referred to the numbness, tingling and occasional 
weakness in the upper and lower extremity and stated that this “could be part of fibromyalgia”.  
She also referred to the cold room conditions when the worker was engaged in computer 
services, but those conditions applied to the worker when he worked for a local municipal 
information technology department back in 1999 and/or 2000.  The worker also asked the Panel 
to consider Dr. Mody’s earlier reports provided to Dr. French in February and June of 2006.  In 
the first of these dated February 6, 2006, Dr. Mody wrote: 

 HISTORY OF PRESENT ILLNESS: Thank you very much for referring this 
gentleman to my office.  [The worker] is a 39-year-old truck driver with diffuse pain.  On 
February 6, 1997, a heavy load accidentally fell on his neck and upper back.  He 
developed severe pain there, was off work for several months with physiotherapy but the 
pain never seemed to completely go away.  Over time, he has developed more 
generalized pain symptoms.  He has aching in multiple areas, he generally feels weaker, 
he sleeps poorly, is not refreshed in the morning.  He has snored for a long time but there 
have been no known apneic episodes.  He has had weight gain of about 20 pounds since 
this injury because of lack of physical activity. 
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 Right now, he has gone back to working as a truck driver part-time.  His schedule is quite 
erratic and he can be on the road for anywhere from 6 to 16 hours.  He has to wake up at 
erratic times and his hours of sleep as well can vary. 

 REVIEW OF SYSTEMS: The review of systems is negative for any fever, chills, chest 
pain, rash, canker sores, photosensitivity, etc. 

 He has no other medical problems. 

 FAMILY HISTORY: Family history is positive for diabetes. 

 MEDICATIONS: Medications are limited to Tylenol No. 3 as needed.  He has taken 
Advil, one other anti-inflammatory, and muscle relaxers in the past.  Some of these drugs 
did not work and some interfered with his work. 

 SOCIAL HISTORY: He does not smoke right now and quit in 2004.  He does not drink 
alcohol. 

 PHYSICAL EXAMINATION: His blood pressure is 130/86 mmHg. 

 The HEENT examination is unremarkable with moist mucosal membranes, no carotid 
bruit, no palpable lymph nodes in the neck.  He has clear chest, regular heart sounds, and 
nontender abdomen.  The spine is well aligned.  He has diffusely tender paraspinal 
muscles.  The C-spine movement is slightly restricted in all planes.  His lumbosacral 
flexion is limited to about 70 degrees, extension is normal, and lateral rotations are 15 
degrees each. 

 LABORATORY DATA: He has highly positive 10 out of 18 trigger points for 
fibromyalgia.  The peripheral examination and neurological examination is 
unremarkable. 

 ASSESSMENT: 

 [The worker] has generalized pain, fatigue, poor sleep, and low energy.  He only has 10 
out of 18 trigger points for fibromyalgia today.  The examination for fibromyalgia can 
vary at different times.  So this is still my top possibility. 

 PLAN: 

 The management of fibromyalgia is aimed at achieving good night sleep with 
medications, appropriate pain management mainly with anti-inflammatories, and 
graduated exercise program.  Because of his erratic work schedule, anything given for 
sleep may not be the most appropriate medication for him.  However, he will take 
Arthrotec 75 mg twice a day with food for pain control.  He will begin a graduated 
aerobic exercise program with simple walking but on consistent basis.  I will see him 
back in about four months. 

[86] On June 16, 2006, Dr. Mody wrote again to Dr. French in these terms: 

 [The worker] feels worse since last visit.  As you know, he was injured when a heavy 
load fell on his neck and upper back and injured these areas.  The injury occurred in 
1997.  He did some physiotherapy at the time, felt better and went back to work and 
promptly felt worse and was off for eight months again.  Since then he has restarted 
working mostly part-time. 

 His legs continue to hurt.  He has pain in the right forearm when he tries to lift anything. 
The Arthrotec helped initially but he stopped it because he had a rash.  Right now he's 
taking Percocets.  He continues to have poor sleep.  He is very fatigued.  He is currently 
trying to get workers compensation to pay for physiotherapy. 

 MEDICATIONS: Percocet p.r.n. 

 PHYSICAL EXAM: His blood pressure is 126 x 80 mm of mercury. 
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 He has tenderness at the medial and lateral epicondyle of the right elbow.  He has 12 out 
of 18 positive trigger points. His back in particular is diffusely tender and stiff. 

 ASSESSMENT: He has fibromyalgia that was probably precipitated by the injury in 
1997.  His predominant symptoms are constant neck and back pain.  He also has medial 
and lateral epicondylitis of the right elbow. 

 PLAN/RECOMMENDATIONS: He will wear a forearm band.  He will try a 
prescription for diclofenac separately with Losec.  As you know, Arthrotec is a 
combination medication and it is not clear which of the two ingredients might have 
caused a rash.  When he was taking it, it was helping.  He says that he had she wants to 
try Arthrotec again because he thinks that the rash was related to an environmental 
problem.  I also think that physiotherapy and massage therapy would really help his 
condition.  As would, more predictable work schedule. 

 (Emphasis added) 

[87] As noted elsewhere, these latter opinions from Dr. Mody were developed in 2006 and 
2007 to support the worker’s claim to benefits for a condition of fibromyalgia, which is 
considered under Board Operation Policy Manual (OPM) Document No. 15-04-03 as a form or 
variant of chronic pain disorder (CPD) arising out of a worker’s accident and injuries (see Case 
Record Addendum 4, Exhibit 6, pages 105-106).  As will be seen from the “Effective dates” 
section on page 7 of the OPM Document Addendum 4, page 106), workers diagnosed with 
fibromyalgia or fibrositis “on or after March 27, 1986 are considered for benefits under the CPD 
policy”.  However, in the circumstances more fully described below, the worker later told the 
Panel that he would withdraw his claim for the CPD benefits in this appeal. 

[88] In support of his entitlement to benefits for his upper back and neck, the worker also 
referred the Panel to the more recent opinion provided by Doctor of Chiropractic Jeremiah Singh 
dated January 12, 2005, which set out his examination and review as follows: 

 On April 4, 2004, and again on December 15, 2004, [the worker] visited my office 
complaining of pain in his lower, mid and upper back, pain in his neck headaches, and 
bilateral numbness and weakness in his legs, and arms.  He also indicated that after 
sitting for periods of 15-20 minutes or more he would encounter paralysis in his legs.  He 
would also experience paralysis in his arms and hands with exertion from lifting objects 
that were light to medium in weights.  He reports he had an injury at work in February 
1997 to his back, neck and head and had received treatment to his back and neck. 

 A detailed history was taken and an orthopedic exam was performed.  Physical 
examination revealed the following: 

 Cervical Spine 

 Cervical spine range of motion (R.O.M.) was limited, active R.O.M. was approximately 
20-25 degrees (active) and 30-35 degrees (passively) bilaterally with severe discomfort.   
All other ranges of movement were also noted as painful.  Vertebral joint restrictions 
were noted in his cervical spine specifically at the CI-C2-C3-C4 levels. All orthopedic 
tests were negative, with an increase in tonicity of the cervical and thoracic spine 
musculature. 

 Thoracic Spine 

 Range of motion was limited in flexion with pain, extension was painful with 30-40 
degrees of movement and all other ranges of motion were limited and painful.  Arm 
extension was limited at 65 degrees and causes discomfort.  Muscle tonicity was 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 107 of 175



 Page: 22 Decision No. 691/05 

 

 22

increased in the shoulder region.  Joint restrictions in his thoracic spine were also noted, 
as well as slight paralysis in his arms. 

 Lumbar Spine 

 Range of motion was limited in flexion (90 degree) with pain, extension was painful with 
5-10 degrees of movement and all other ranges of motion were limited and painful. 
Hamstring flexibility was limited at 65 degrees and causes discomfort in his back.  
Muscle tonicity was increased in the gluteal region specifically the piriformis muscle. 
Joint restrictions in his lumbar spine were also noted, as well as slight paralysis in his 
legs. 

 Diagnosis 

 Mechanical back and neck pain with associated spinal joint dysfunction and increased 
muscle hyper tonicity with slight paralysis in his arms and legs. 

 Interpretation 

 Due to the tonicity of his cervical, thoracic, lumbar spine musculature, it is causing the 
headaches and weakness/numbness/paralysis in his arms and legs. 

 Recommendations:  

 [The worker’s] condition will likely not improve, due to the elapsed time from his injury. 
His limitations are as follows:  Avoid sitting, standing, or walking for more then to 15-20 
minutes at a time, with resting by lying down, only light lifting, avoiding repetitive 
lifting, bending, twisting, or reaching.  [The worker] should limit his travel to 30 minutes 
by car and attempt to avoid using public transit due to the vibration, and jarring.  If the 
precautions are not followed it can aggravate his conditions causing further harm. 

 
[89] The worker provided the balance of his submissions on entitlement for the upper back 

and neck by reviewing those portions of the ARO decision which had addressed that issue.  He 
asked the Panel to consider a physiotherapy report dated February 25, 1997, in which Dr. Sauls 
agreed with the findings of physiotherapist J. Brice concerning the worker’s subjective 
complaints of back and neck pain arising with 20 minutes of sitting.  Again, on 
September 10, 1997, the physiotherapist referred to subjective complaints of back and neck pain 
from the work injury in February of 1997, and an aggravation of a previous back and neck soft 
tissue injury which the worker reported in early August of 1997.  Again, family physician 
Dr. Robert Sauls recorded his agreement with the analysis and comments of the physiotherapist.   

[90] The worker next took the Panel to Dr. Sauls’ Physician's First Report (Form 8) dated 
February 10, 1997, in which the doctor recorded a diagnosis of a strain and contusion of the back 
following the collapse of a load of storage bins on the worker’s back.  As before, the worker 
pointed out that his own progress reports dated in February and March of 1997 referred 
specifically to the injury to his neck and back and the back of his head, although more than once 
the worker confirmed to the Panel that he was not pursuing entitlement for any head injury. 

[91] In his Physician's Progress Report (Form 26) dated March 22, 1997, Dr. Sauls again 
provided a diagnosis of low back strain, and this was repeated in his Form 26 report to the Board 
of April 9, 1997. 

[92] The worker completed his own Worker’s Report of Injury/Disease (Form 6) on 
April 2, 1997, in which he referred to injuries to his back, the back of his neck and the back of 
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his head.  He pointed out to the Tribunal that most of the progress reports between April and 
October of 1997 also referred to pain in his neck.  However, as noted above, the Physical 
Rehabilitation Discharge Report completed by the physiotherapy clinic on April 25, 1997 
referred to the worker’s tender mid-back, without any reference to any injury, pain or medical 
condition in his neck.  At that time, the physiotherapist offered the view that the worker was able 
to lift 60 pounds in weight and “should be capable of meeting his regular job demands”.  
However, the worker did point out that a different physiotherapist had signed this discharge 
report from the one who had earlier referred to the worker’s neck pain problems.  

[93] At this point the worker noted that the accident employer had completed a Employer’s 
Report of Injury/Disease (Form 7) on February 10, 1997, in which it recorded its understanding 
that the worker had been struck by objects and sustained sprains and strains in his neck, head and 
back.  As noted earlier, the accident employer had stated that it did not have a return to work 
program, but the worker told the Panel his understanding that the company was prepared to offer 
a driving job which would not require the worker to load or unload goods from the trailer of a 
transport truck, thus avoiding the need for any heavy lifting.  The worker told us that he returned 
to driving in May of 1997, and then started to unload trailers at the end of that month. 

[94] Turning to the recurrence of the worker’s injuries in late August, 1997, the worker 
pointed out that the ARO had described this as a recurrence of his “low back condition”, whereas 
the mediated agreement reached with the Board and dated April 17, 1998 referred only to a 
recurrence of “his back condition” on August 20, 1997.  The worker suggested that the ARO had 
failed to note that the entire back was referred to in the mediated agreement, although the 
relevance of this distinction was not developed further in light of the medical reports about the 
injuries to the worker’s mid-back and low back. 

[95] At this point, the worker asked the Panel to receive and mark as an exhibit a package of 
materials comprised of a Board guideline for referrals to a REC, the outline of the job duties 
connected with National Occupation Classification (NOC) 2281.1 (Computer and Network 
Operators) issued by Human Resources Development Canada (HRDC), and a copy of Tribunal 
Decision No. 2456/06.  The worker made some remarks about the deadline for a referral to the 
REC and the fact that his referral was very close to that deadline, and he also referred to Board 
OPM Document # 02-01-02 and the obligation to adjudicate a claim for benefits on the basis of 
the three principal reports required by the Board (Form 6, Form 7 and Form 8).  The worker also 
referred to OPM Document # 11-01-01 concerning the appropriate protocol for the assessment of 
these claims, and he submitted that the Board had essentially accepted entitlement for all areas of 
the injuries claimed by the worker. 

[96] The worker referred to the various memoranda created in the claims section of the Board, 
with particular reference to two opinions provided by Dr. Germansky on November 12 and 
December 8, 1997, the first of which read: 

 The medical notes full ROM back as of Apr. 9 FM 26 and CC discharge of March 
indicated RTW [return to work] without restrictions.  There was no evidence of any 
impairment under claim as of CC discharge.  No continuity thereafter.  REO 8 of Sept. 26 
gives no objective findings of impairment.  Pain is not evidence of impairment.  There is 
no evidence of P.I. this claim or that current problems from Sept. on related to any injury 
this claim. 
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[97] The second of these reports read as follows: 

 Dr. Sauls Nov.27/97 RPT notes “current” findings of flexion 70 degrees and extension 5 
degrees.  This does not alter prior noted facts that worker had no residual impairment 
documented in March or April and was found fit for unrestricted activities.  Some minor 
impairment seven mths [months] later does not support a relation to this resolved lumbar 
sprain seven mths earlier under this claim.  Medical opinion remains unchanged from 
M11. 

[98] The worker next asked the Panel to review a letter from the Claims Adjudicator at the 
Board handling his file dated October 8, 1998, in which the injury sustained from the accident on 
February 6, 1997 was specifically described as an injury to the “upper back and back”.  The 
worker also referred the Panel to the opinion given by Dr. McDonald in Memorandum #69 
quoted above.  The worker next referred to the opinion provided by Dr. B. R. Achar at the Board 
dated October 9, 1999, which reads as follows: 

 This 52 year old driver and loader working for [the employer] which supplies drivers to 
various companies had an injury on the 6th of April 1997.  A load of boxes fell on the 
worker's back, head and neck.  He had to stop work.  He was seen by Dr. Sauls. 

 Dx - strain contusion of the back. 

 His entitlement was from the 7th of February 1997 to 10th of March 1997 and 17th of 
March 1997 to 28th of April 1997. 

 Recurrence - 28th of August 1997 

 This was with no particular injury but he had developed pain in the back.  This had been 
refused originally by the Claims but Appeals accepted it. 

 He had a pre-existing condition of mild DDD in the back and 25% SIEF relief has been 
given to the AE. 

 Rec [recurrence] - on the 7th of August 1998 

 Dx [diagnosis] was mechanical low back pain.  They advised that he would be fit in 6 to 
8 weeks and that would end on the 2nd of October 1998.  They suggested that there 
would be no PI because of the February 1997 accident.  They suggested tolerance 
limitations for prolonged sitting or standing, driving and heavy lifting as well as bending 
for six to eight weeks.  They advised no further physiotherapy.  This worker had already 
had treatment with physio at the community clinic. 

 The worker went back to modified work on the 19th of August 1998 at [Company P]. 
However IW was apparently able to tolerate only three to four hours of modified work.  
However he was attending gym program and swimming three to four times a week.  He 
also started chiropractic work.  Apparently the modified work was supposed to have 
finished on the 2nd of October 1998. 

 He had been seen by Dr. Nguyen, orthopaedic surgeon on the 24th of February 1998 and 
he had diagnosed mechanical back pain with old DDD. 

 Medical opinion: 

1. I think there would not be any significant improvement from the 2nd of October 
1998. 

2. I think the august 1997 incident is really from aggravation of the old DDD. 

3. He should be able to go back to work but with tolerance limitations to avoid 
repetitive bending and heavy lifting. 
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[99] At this point in his submissions, the worker told the Panel his view that the clinical notes 
maintained by family physician Dr. Robert Sauls from February, 1997 forward were more 
specific about the worker’s injuries to his upper back and neck.  However, while the worker had 
obtained copies of those clinical notes when Dr. Sauls retired from his family practice in 
November of 2005, the notes had never been provided to the Board or to the Tribunal.  The Panel 
discussed this with the worker and agreed to consider entering the clinical notes on the record, 
provided they were accompanied by a letter from Dr. Sauls verifying that the clinical notes were 
maintained by him in respect of his care and treatment of the worker.  As noted elsewhere in 
these reasons, copies of the doctor’s covering letter to his patients, and his clinical notes for the 
worker, were provided to the Panel at the reconvened hearing of this appeal and marked as 
Exhibits 18 and 19 to the Record. 

(a) Permanent Impairment to Upper Back and Neck 

[100] The worker asked the Panel to review the opinion provided by chiropractic Dr. Singh in 
January of 2005, quoted above, as well as the following advice received by Dr. Sauls from 
neurologist Dr. Jaime Silva in that physician’s report dated June 9, 2001: 

 Your patient, [the worker], was seen neurologically on June 5, 2001.  He is a 35-year-old 
right handed man.  I was asked to see him regarding a possible myclopathy.  He has an 
unremarkable previous history. 

 As you know, in February 1997 he was involved in a work accident.  He was hit from 
behind by storage bins.  At the time of the impact, he turned his head towards the right 
side.  He was able to contain the weight on his back and pull the weight backwards again. 
The impact was received in between the head and the back itself.  Right away, he started 
to experience throbbing pain between the posterior part of the head and the back.  This 
has been fluctuating since.  As time has gone on, he has been presenting with episodes of 
increasing weakness on exertion in both his upper and lower limbs, once he rests, he 
seems to have gradual recovery to the previous baseline.  Balance and speech are 
preserved. He complains of exertional pain in the posterior head.  This is usually related 
to the top of the head.  It seems to be decreased temporarily with Tylenol and rest.  He 
has no behavioral changes or cognitive impairment. 

 His half sister has diabetes.  He takes Tylenol #3 prn.  He smokes one package of 
cigarettes per day and drinks 3 - 4 large cups of coffee daily.  He denies any trauma or 
allergies.  His sleep pattern is irregular.  He wakes up in the morning with significant 
soreness.  He appears to be a loud snorer.  Bladder and bowel function is preserved.  
Appetite and weight are stable. 

 On physical examination, vital signs were normal.  General examination was non-
contributory, except for his obesity.  Neurologically, the patient is entirely intact.  There 
is significant tenderness to palpation in multiple trigger points in the paraspinal 
musculature throughout, as well as in the upper and lower girdle to a lesser extent. 

 Impression 

 This patient has no evidence of a primary neurological dysfunction. His symptoms are 
mostly associated with a post-traumatic myofascial pain.  He possible may have some 
sleep inefficiency and possible some degree of sleep apnea, which needs to be 
investigated.  

 I will arrange for a sleep study. For the time being, I have given him a trial with Baclofen 
10 mg po tid.  This could be increased gradually by 5 - 10 mg as needed and as tolerated. 
He will be on Mobicox 7.5 mg po once daily. 
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 I strongly advise you to make arrangements for this man to have some outpatient rehab 
through the hospital.  This would be highly beneficial for him. 

  

[101] The worker stated his position that his entitlement to a finding of permanent impairment 
was supported by these letters from the physician and other medical advice over the period from 
1997 to 2007.  He next referred to Board OPM Document #11-01-05 (Determining Maximum 
Medical Recovery (MMR)), and particularly to the page containing post-surgical recovery times 
for the spine.  However, this reference must have been an error, because the worker has never 
had any spinal surgery.  In the page before that chart, soft tissue injuries are referred to as having 
a usual healing time of three months, an estimate which was generally consistent with and 
supported by the medical reports provided during the months following the worker’s load 
accident in February, 1997. 

(b) Entitlement to 100% TPD Benefits 

[102] The worker next turned to his evidence and submissions on the third issue under ARO 
Decision #1, i.e. his claim to full or 100% TPD benefits over two specific periods: from 
October 3 to December 16, 1998, and from January 13, 1999 to March 8, 2000.  These claims 
were among those addressed in the letter to the worker from the responsible Claims Adjudicator 
dated October 3, 2000: 

 The following is a status report with respect to applicable benefits and your level of 
disability resulting from your back claim on February 6, 1997.   

 In a decision letter by the previous adjudicator dated June 15, 1999 you were informed 
that temporary partial 50 per cent benefits were applicable as of October 2, 1998 up to 
December 16, 1998.  This level of benefits was applied as it was determined that you 
were partially disabled however, there was lack of document to support any self-directed 
job search nor continuous contact with your employer to obtain suitable modified 
employment. 

 As of December 16, 1998, you were offered employment at your employer's client 
[Company X].  Information indicates that you worked there from December 16, 1998 
through to January 13, 1999.  I note that you laid off work as you felt the job was not 
physically suitable and that medical documentation was submitted to support your 
position.  Subsequently, you commenced another assignment with your accident 
employer at [Company B].  This assignment commenced in May 1999 and concluded in 
August of that same year.  The adjudicator in her letter states that it was her opinion that 
the job you were performing at [Company X] up to January 13, 1999 was suitable.  As 
such, benefits were applied up to the date you commenced the job, December 16, 1998 
and finalled [sic - finalized]. 

 In order to determine if the assignments with [Company X] and [Company B] were 
physically appropriate, an ergonomic specialist reviewed the job duties. 

 In reviewing the ergonomic specialist's report, it is evident that the duties required at 
[Company X] were not physically suitable, given your standard low back restrictions.  
The ergonomic specialist did indicate that she felt the position at [Company B] records 
was physically suitable given the same restrictions. 

 [Sir], earnings information although not complete, was submitted with regards to monies 
received during your assignments at [Company X] and [Company B].  I have considered 
the earnings information in possibly calculating the partial benefits applicable from that 
period of employment until full benefits were restored on March 8, 2000.  However, in 
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reviewing all the documentation on file, I note that subsequent to your employment at 
[Company X] there again remains a lack of documentation with respect to conducting a 
self-directed job search.  Furthermore, your monies obtained while employed at 
[Company B] are not reflective noting that many days of time from work were lost due to 
your complaints of low back, car problems, and your brother's illness. 

 I am satisfied that to appropriate reflect a wage loss resulting from your low back 
condition, temporary partial 50 per cent benefits would remain applicable from October , 
1998 up to December 16, 1998 and from January 13, 1999 until your claim was referred 
for the labour market re-entry (LMR) program, that being March 8, 2000. 

 As mentioned in our most recent conversation, medical documentation would support the 
following restrictions: 

•  No heavy lifting, no repetitive bending and twisting and no prolonged weight 
bearing. 

 Medical documentation indicates that your low back condition plateaued as of 
September 17, 1998, thus enabling you to conduct a job search from that point to present.  
I see no basis as to why you are unable to continued in your labour market re-entry 
(LMR) program given as you have mentioned the bus ride from your residence to the 
location is approximately 10 minutes. 

 As I am unable to grant your request for an increase in benefits during the above stated 
period as well as not extending your physical restrictions to no public travel, I have 
referred your claim back to the appeals resolution officer for their consideration. 

  

[103] The ergonomic specialist’s report referred to in the 5th paragraph of this adjudication 
letter was contained in Board Memorandum #101 dated October 13, 1999, which described and 
offered the following opinions on two jobs offered by the accident employer - a truck shunting 
job at a transport company, and a cassette packing job at a second customer’s operations.  The 
Board ergonomic specialist considered the worker’s injuries and medical and physical 
restrictions and reported as follows: 

 At the request of [name], manager, services sector, as per memo 99, I was asked to 
conduct an ergonomic assessment of the last jobs the IW performed.  I initially called the 
employer, [name], to set this up and she indicated that she felt that a worksite visit was 
unnecessary given the worker's specific complaints, and suggested that I phone him to 
identify his specific concerns about the jobs provided first.  I tried to reach the worker on 
a number of occasions (Sept 29 (left-detailed message), October 7 (left another detailed 
message)), and finally he called me back on October 8.  We spoke at length about the 
situation and the following informaiton [sic] was obtained: 

 1)  Regarding the shunting job at [Company X]:   this job involved driving a special 
shunting vehicle to move transport trailers up to and away from shipping docks.  Each 
time a trailer is hooked up or unhooked from the shunt truck, the driver must get out of 
the cab and perform hooking/unhooking tasks, as well as opening the doors of the trailer.  
[The worker] reports that all the trailers had "barn doors" (two lateral swinging doors as 
opposed to roll-up doors), and many of the trailers were shipping containers on trailers, 
which had even heavier doors.  I have looked at a shunting job like this before for another 
company, and [the worker’s] description of the job is consistent with my knowledge of 
this function, in that the driver has to back the trailer up to the shipping dock, get out of 
the truck and walk around to the back of the trailer to open the doors, then get back in the 
truck and back the trailer up the remaining few feet to the dock (this is in the case of 
"barn doors").  Also, as [the worker] reported, I am aware that the frame of the trailer can 
actually be tilted slightly, such as if the ground is uneven or if the load shifts, which 
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makes it more difficult to open the trailer doors - the latch may be jammed more tightly 
together and/or the doors actually have to be pushed up to release them so they can swing 
open to the sides.  Also, if ice/snow gets in the latch, a lot of force can be required to 
open it (although [the worker] did not identify this as a concern). This also applies to 
closing the doors after the trailer is pulled away from the dock.  When pushing the doors 
upward or pulling/pushing the latch mechanism, the driver is standing on the ground 
behind the trailer, so he is reaching up overhead while exerting these forces (which is 
very strenuous on the back).  

 Another concern identified by [the worker] was the bouncing/whole body vibration when 
driving the shunt truck.  Due to the design of the truck, the driver's seat was apparently 
right over the front wheels, so he felt that the impact of driving over bumps etc. was felt 
more directly by the driver than in a truck where the seat is not directly over the wheels.  
I would tend to agree that this might be true.  I also note that a lot of reversing occurs in 
this job, which may require the driver to twist to look behind the shunt truck when 
backing up to a trailer (this can only happen if the shunt truck has a rear window to look 
out of, otherwise the driver has to rely on mirrors and therefore would not twist as much). 

 [The worker] reported that when he started this job, he found it manageable as the pace 
was somewhat slower and more flexible, however, the hours increased to 8-10 hours per 
day, with few breaks, and he gradually found this aggravated his symptoms to the point 
where he was taking codeine medication and had numbness in his feet, so he felt it was 
not safe to continue. 

 The employer stated that at the time this job was offered, they had been told by the WSIB 
that the worker was fit for pre-injury, so they offered this as comparable work.    [… 
accident employer employee] acknowledges that had they been instructed that the worker 
had restrictions at that point, they likely  would not have offered him this type of job. 

 In my opinion, this type of job is not generally suitable for workers with back injuries due 
to repetitive climbing in & out of the cab, whole-body vibration and potentially twisting 
when driving, and forceful exertions of the arms while reaching overhead which often 
occurs when opening & closing the swinging doors. 

 The employer made a statement to the effect that she did not feel the doors were an issue, 
but I am not clear why (i.e. whether she just feels it is suitable or whether this was not a 
required part of the job...).  The adjudicator may wish to clarify this. 

 2)  Regarding the cassette packing job at [Company B] [the worker] stated clearly that 
this job would have been suitable for him, except for the fact that he did not have a car 
for the first few weeks he worked there and had to take public transit for 1.5 - 2 hours 
each way to get to the company, which aggravated his back so much that he was in a lot 
of pain while working.  He stated that although he was able to alternate sitting and 
standing as desired, he did not find that was enough to manage his discomfort, as he felt 
he needed to lie down and "unload" his back to relieve it.  He stated that he left early a lot 
of days due to the discomfort, and stated that most of his absences were due to 
consultations with his doctor.  He also stated that the last 2 weeks he worked there, he did 
have a car, and he was able to cope much better with the work, but then he was let go 
from the company, because the company was in the process of closing down (*so I would 
not be able to visit this company in any case). 

 It is noted that the employer stated that modified work was available all along, but that in 
December '98, they were informed by the WSIB that the worker was wfit [sic – unfit], so 
that is why they offered the driving & forklift jobs as comparable work (even though 
these jobs, especially the forklift job, would not be considered suitable in light of the 
medical precautions which were in place before that and currently) 

 Conclusion: 
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 I feel that this review is all that can be done from an ergonomics perspective, due to the 
employment situation and the nature of the suitability concerns raised by the worker. 

 To conclude, I feel that the shunting job would not be considered suitable in light of 
standard back restrictions (however the employer was informed that the worker was wfit 
when they offered this job), and the job at [company B] (cassette packing) was suitable, 
although the worker was not able to cope with the job due to the aggravation of his back 
from the extensive bus ride to get to the job during the first few weeks of his employment 
there (this is an issue that the adjudicator will have to rule on as to whether it is a 
"compensable" or "suitability" issue). 

 I hope that this assists you in your decision making.  If you have any questions, please 
contact me at [telephone number]. 

[104] During his evidence before the Panel, the worker testified that the shunting job involved 
the movement of transport trailers by the use of driving tractors, which would shunt the trailer up 
to and away from shipping docks.  As can be seen by the above report, the ergonomist 
determined that this job was not suitable for the worker.  Conversely, the ergonomist offered the 
opinion that a cassette packing job was safe and suitable, except for the worker’s stated problem 
over commuting by bus for over 90 minutes each way, a bumpy ride which, he testified, caused 
serious pain in his back. 

[105] Shortly before the Board arranged for this ergonomic report, the accident employer 
provided the worker with the following information concerning his job assignments in 1998 and 
1999, including the specific days for which he was paid at work.  In its letter dated 
October 8, 1999 and reproduced at page 374 of the Case Record, the employer provided the 
following information to the worker: 

 The following information is in response to your Oct 4/99 inquiry.  As a Temporary 
Services Agency there is no seniority.  Therefore when you accept a general labour job it 
does not impact "seniority", in the driver division.  Many of our client employers have a 
variety of shifts.  As such you may work pre-accident hours in a general labour job, if 
you wish and feel able.  Some of the clients pay up to $15 per hour and as such may 
restore your earnings.  The jobs you have worked at since 1998 are: [Company P], 
[Company X], and [Company B].  The job descriptions arc attached.  The attendance is: 

 [Company P] 1998 attendance 

 August 19 at 4 hrs, 25, 26,27,28,31, Sept 1,2,3,4,8,9,10 11 at an average of 2hrs, Sept 
14,15,16,17,22,25,28,29,30,Oct 1,2 at an average of 3 hrs.  The regional evaluation centre 
had recommended graduated hours to full time by Oct 2, 1998.  Three absences were 
stated to be due to buying boots and attending an interview. 

 [Company X] 1998/1999 attendance  

 Dec 16, 21, 22,23,28,29, Jan 3, 5-12 Averaging 8 hours per day. Absences were stated to 
be due to car trouble. 

 [Company B] 1999 attendance 

 May 26,27,31,June 1,2,3,7Aug 5,6,9,11,12,13,16,11,18,19,20,23,24,25 averaging 
between 5 and 8 hours per day.  Absences were stated to be due to car trouble and a 
brother's ailment. 

 As you have indicated that the WSIB requires this information also, I have forwarded a 
copy to them as well.  
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[106] The work at Company P involved modified duties requiring the lifting and packing of 
lettuce leaves, on the basis that the worker could control the amount being picked up at any one 
time, and ask for help for anything which needed to be lifted or moved.   

[107] According to the worker’s testimony, the job with Company X between 
December 16, 1998 and January 12, 1999 was the trailer shunting job referred to in the 
ergonomist’s report.  The worker testified that he could not maintain that work because he was 
taking up to 200 milligrams of Tylenol #3 with codeine tablets daily, with increased dosages as 
his pain, leg numbness and other problems increased when he had to get up and down from the 
tractor unit.  He told the Panel that he ended up with pain “all over”, from his toes to his head, 
and that the accident employer advised that this was the only kind of job suited to the worker’s 
needs and restrictions.  In these circumstances, the company did not want the worker driving on 
the highway. 

[108] The work at Company B was the cassette work described above in the ergonomist’s 
report.  The worker explained that he was assigned to work for an accident employer’s customer 
which sold cassettes or CD’s by mail order.  When the prospective customer decided to return 
these goods, the worker was one of those who had to unpack the returned goods and place them 
in a bin to be carried away on a skid for return to inventory.  The job description for this work 
was provided to the Board as follows: 

 Job Description 

 Returns Area: 

 Unwrapper 

 May sit in an ergonomic chair at a desk or stand at will (may vary) 
 Unwrap CD’s or cassettes which have been returned. 
 Self pace 
 Maximum weight is a CD or cassette (under 1 lb) 
 No lifting is required as another employee/supervisor will lift the box of returned CD’s to 

the desk for unwrapping. 
 Once the CD is unwrapped the CD is placed in a bin and the paper wrapper discarded. 
 Once the bin has been filled another employee/supervisor will left the bin over to a skid. 
  

[109] The Panel asked the worker to consider certain Board memoranda recording discussions 
between the worker and Claims Adjudicators or Nurse Case Managers concerning his ability to 
do these jobs between October and December 1998.  For example, in Board Memorandum #55 
dated October 15, 1998, a Nurse Case Manager recorded the following telephone conversation 
with the worker: 

 Reviewed file 
- Wkr [worker] has reached MMR with no PI as of 2Oct1998 (as per memo #50) 

 Call to worker 
- wkr stated that he was working in modified duties 
- stated that modified work schedule (which was arranged according to 

recommendations from REC of 6-8 weeks modified work) was completed 20ct1998 
- stated that he has not worked since that date 
- stated that he continues to receive chiro[practical therapy] ; explained to worker that 

as formal treatment [sic] was not recommended by the REC this would not be covered 
in this claim) 
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- wkr stated that he is also receiving general body conditioning as per REC  
- wkr stated that he is not able to return to regular duties; stated that at this time with 

the medical information on file modified work program should have come to a 
completion and wkr should be fit for regular duties  

- wkr stated that he does not feel that this is possible at this time; informed wkr that any 
additional medical information could be submitted and would be considered. 

 Plan 
- At this time with the medical information on file wkr has reached MMR no PI, no 

further NCM management will be initiated at this time.  
- if additional NCM management is required please refer to NCM 

[110]  

[111] A Claims Adjudicator at the Board spoke with the worker in May, 1999 concerning this 
issue, and recorded those conversations in Board Memorandum #70 dated May 18, 1999 as 
follows: 

 Reason for call: worker informed me that he asked for other work as of October 2, 1998. 
Because the Board notified the employer that he was MMR no PI.  He was "refused" 
other work but his regular job. 

 [Accident employer] indicated that she offered worker comparable work.  It involved 
truck driving but it did not involve any loading or unloading.  Until December/98 worker 

 Therefore, even if worker is now considered partially impaired, the jobs offered beyond 
October 2, 1998 were suitable. 

 Worker was offered work at [Company C] courier company.  The driver does not have to 
load or unload the truck.  In December worker was offered work at [Company X].  
Worker accepted the position. The job did not involve deliveries.  Worker worked in the 
yard and moved the trailers from one spot to another.  Worker did the job from 
December 16, 1998 to January 13, 1999.  As of January 13, 1999, the worker quit the 
assignement [sic]. 

 Discussion With Worker 

 Please note that I have been speaking with worker almost on a daily basis regarding the 
issue of suitability of the jobs offered beyond October 2, 1998. 

 Worker indicated that the job involves a lot more that just driving.  Worker stated that he 
is the one that has to open the back doors of the truck.  After the shift is over, he brings 
the truck back to the yard and drops the trailer in parking spot.  Using a "crank" he 
manually lowers the legs.  Worker stated that this is not with his medical precautions. 

 I arranged for a conference call between the worker, [employer] and myself to discuss the 
discreptencies [sic] in the job descriptions. 

 [Accident Employer] suggested that I contact [name], the branch manager, to further 
discuss the job offers. 

 I spoke with [branch manager].  She confirmed the job description as provided by the 
worker.  In addition she indicated that the period worker worked at [Company X], there 
were a few incidents.  Worker either did not show up for work or went in later.  The job 
at [Company X] would've have been a permanent position had worker continued the 
assignement [sic].  For the first 8 months the worker is under [accident employer], if the 
worker works out, [Company X] has the opportunity to hire the worker full time. 

 [Branch Manager] also indicated that in early March /99, pls note CS date March 8, 1999, 
worker was offered an assignement [sic] at [Company T]. He accepted but at the last 
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minute called the branch to say he could not make it because he was replacing the battery 
in his car. 

 I called worker back to inform him that I spoke with [branch manager].  After speaking 
with her about the job offered to him in October 1998, I concluded that it was not suitable 
and I was granting him benefits until December 1998 when he started at [Company X]. In 
order to determine what type of benefits to pay the worker, I asked him what he had done 
between October 1998 and December 1998.  I asked worker if he attempted to return to 
suitable work since he agrees that he is partially impaired.  Worker stated that the 
employer only offered regular work.  I asked worker if he ever asked the employer to 
give him lighter work.  Worker again replied that the employer only offered regular work. 
I informed worker that since he could not show me tht [sic] he was involved in some type 
of job search, I would only pay 50% of his benefits from October to December 1998. 

 I called [accident employer employee] back and discussed the above with her.  [accident 
employer employee] understood and let me know that she received a copy of the file and 
is reviewing all the information before submitting her objections. 

 Further Action Regarding Benefits Beyond December 1998 

 At this time, I will not pay benefits beyond December 1998 because work was available 
for worker at [Company X]. Worker did the job from December 16, 1998 to January 13, 
1999.  The worker showed that he could have sustained the job and I have no information 
on file to show that the reason for stopping the assingment [sic] was compensable.  
[Branch Manager] confirmed that the assignement [sic] at [Company X] was long term 
with the possibility of worker securing permanent employment.  Furthermore, the 
employer has provided worker with other modified work after they were informed that 
the decision regarding worker's level of impairment as of Oct. 98, was reversed.  The 
worker is not MMR no PI but partially impaired with a minor PI.  Worker worked a 
couple of days and then stopped claiming that he could only work two hours a day. 

 Noting that beyond December 16, 1998 work was available within worker's medical 
precautions he is not entitled to benefits. 

[112] The Panel pointed out to the worker that it was the Board’s position that the worker was 
fit to do these regular jobs over the periods in question, although the family physician had 
recognized and ordered the need for modified work in October of 1998.   

[113] The Panel also referred the worker to the Board’s rationale for the award of 50% 
temporary partial benefits set out in Board Memorandum #80 dated June 10, 1999: 

 In December 1998, a letter was sent to worker advising him that he was fully recovered 
and able and to resume his pre-injury activities. 

 Worker appealed this decision and provided additional medical.  The file was refered 
[sic] to the medical consultant for review please note memos 69 and 73. 

 After a further review and new medical, it was determined that this worker was 
permanently partially impaired with standard back precautions therefore, the decision that 
worker was MMR no PI as of October 1998, was reversed. 

 Regarding Benefits 

 From August 1997 to August 12, 1998, worker was TT as per WCAT's decision.  As of 
August 12, 1998 worker was considered to be partially impaired and employer was able 
to accommodate at no wage loss regardless of hours worked.  Worker was off work 
occasionally because of non compensable reasons. 
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 As of October 1998 worker was offered pre-injury work because he was deemed to be 
MMR no PI.  Worker claims that he was partially impaired.  It has been determined that 
in fact worker was MMR PI as of October 1998. 

 As a result, worker is entitled to benefits beyond October 1998.  However, worker is only 
entitled to TP 50%. I reached this decision based on the fact that worker is partially 
impaired beyond October 1998.  I have reviwed [sic] the jobs offered by the employer 
and I have concluded that they were not within worker's medical precautions.  However, 
worker has not shown me that he made any attempts to find work within his medical 
precautions.  This is why I have allowed for TP 50% only. 

 Beyond December 1998, I have concluded that worker is not entitled to benefits.  Please 
note second page of memo #70. 

 Also, the employer has recently offered other modified work that is within worker 
medical precautions at no wage loss. 

 Therefore, beyond December 1998, there has been work offered and available within 
worker's medical precautions. Work was at no wage loss and worker is not entitled to 
benefits beyond December 16, 1998. 

 I am also referring this file for a NEL assessement [sic] and review claim for a FEL 

 *TP 50 from October 2, 1998 to December 16, 1998. Please note that the worker was 
kept in the modified work program by the employer until October 2, 1998 

 On December 16, 1998 was was  [sic] offered work at [company X] which was within 
worker’s medical precautions, memo #70. 

[114] After reviewing these materials, the worker outlined a summary of this sequence and his 
position.  He did modified work up to October, 1998 in terms which were satisfactory.  He was 
later found to have suffered a permanent impairment to his low back and therefore had no need 
to search for work over the two months between October and December, 1998.  The worker 
submitted that, in these circumstances, he was entitled to an award of 100% TPD benefits.  He 
referred the Panel to Board Memorandum #73 dated May 6, 1999, which recorded a case 
conference among Board personnel in these terms: 

 Case reviewed with manager, adjudicator, NCM [nurse case manager] and MC [medical 
consultant].  It is now 2 years since the original compensable injury and the worker 
appears to have ongoing impairment with reduced lumbar ROM.  Given the length of 
time since the injury, further improvement unlikely therefore MMR has been reached as 
of Dr. Nguyen’s Feb99 RPT with a minor PI evident. 

[115] The report from Dr. Nguyen dated February 16, 1999 also referred to in this 
memorandum and has been quoted above in support of the Board’s finding of a minor permanent 
impairment arising out of the worker’s compensable back injury. 

[116] After doing the shunting job described above, the worker returned to Dr. Sauls with his 
complaints about back and other pain.  On January 13, 1999, Dr. Sauls issued a prescription note 
stating that the worker “will be off work due to his work injury of Feb. 1997”. 

[117] Following this departure from the shunting job, the worker remained off work to 
May 26, 1999, when he started the compact disc and cassette unpacking work described above.  
The worker told us that he was paid in full at the rate of $198.25 a day for this work, with the 
exception of the six weeks in June and July when he was off work because of the bus ride 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 119 of 175



 Page: 34 Decision No. 691/05 

 

 34

problems and back pain described above.  The worker supported his time off during this 
unwrapping work with reference to Dr. Sauls’ prescription note dated June 8, 1999: 

 [The worker] is not ready to return to work.  He is unable to ride on the bus to work due 
to his injury.  I will reassess him in 6 weeks. 

[118] The worker submitted to the Panel that this note coincided with and predicted his time 
away from the unwrapping job, over which period he seeks 100% TPD benefits.  He also told us 
that he was taking physiotherapy treatments during the same period of time. 

[119] Our hearing next turned to the period between the end of the unwrapping work on 
August 25, 1999 and the commencement of the worker’s labour market re-entry (LMR) program 
on March 8, 2000.  The worker took the Panel to the accident employer’s letter of termination 
dated August 19, 1999, which read as follows: 

 Further to your discussion with myself and [name], [Company B] has indicated that your 
attendance has been sporadic and infrequent in the past 4 months.  Since May, 1999 you 
have attended work a total of 17 days, and usually not for a full day.  This work 
(unwrapping a cassette, with breaks as needed, varied position, self paced) is suitable for 
a back injury.  You have been absent for a variety of reasons, resulting in unsatisfactory 
attendance for you to continue there. 

 [Sir], as discussed, [the accident employer] has a number of employer clients, which have 
work that would be suitable for you.  The problem is that your irregular attendance and 
hours jeopardize our account with the client.  I offered to retrain you in forklift operation, 
as we have a number of clients who have fork lift operation with no manual loading or 
unloading.  It is available on a number of shifts with hours like your pre-accident hours. 
You declined this offer. 

 As you liked bookkeeping we discussed it, however, as we do not have clients requiring 
that skill, I suggested that you look up job availability and let me know whether it is a 
viable option.  Since then weeks have passed, and I have not received that information.  I 
am concerned given that the [Company B] job is less physically demanding than school 
(you don't have to sit for prolonged periods in hard plastic chairs etc), your sporadic 
attendance would be a similar problem in a school program or any other job.  Previously, 
at [Company P] your attendance and hours were also sporadic. 

 I have spoken to the branch about another placement for you, such as at [company TA] 
putting 2 [potato] chips tins into a box, or [Company A] selecting magazines etc. 
Unfortunately, based on your irregular attendance and hours, [accident employer] does 
not wish to place you again, and jeopardize another client.  As such the branch will be 
removing you from the employment roster effective Thursday. August 26, 1999. 

  

[120] As a result of these concerns over his sporadic attendance, the worker’s employment by 
the accident employer was terminated effective August 25, 1999.  In its letter of termination, the 
company referred to his attendance at work over a total of 17 days from May, 1999, although the 
company’s letter of October 8, 1999 quoted above suggest that he actually worked a total of 
20 days over that period, after allowing for his six weeks absence based on the note from 
Dr. Sauls.  The worker advised the Panel that he was not paid any severance allowance, and that 
he started a job search after this termination.  He also told us that he had been able to work at the 
cassette unwrapping job until he was terminated in late August, 1999, because he had acquired a 
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car which got him to work in about 15 minutes and avoided the bumpiness and pain of the longer 
bus ride referred to above. 

[121] After taking the Panel to Board Memorandum #186, which provided an extensive record 
of his benefit payments between March 19, 1997 and December 1, 2001, the worker next asked 
us to look at the details of his job search activity starting August 26, 1999.  He had telephoned 
the Board and informed them of the termination of his employment and requested help getting 
back to work.  He was told that “little could be done as the employer was within their rights 
under the Act” by providing at least two years modified work following his accident in 
February, 1997. 

[122] The worker explained that he maintained a detailed, computer-based record of his daily 
job search activities in the terms recorded in one of the Addenda to the Case Record in this 
appeal.  Throughout the fall of 1999 and until his LMR program was started in March, 2000, the 
worker sent or delivered résumés and attended occasional interviews with a wide variety of 
companies within a reasonable area of his residence.  He used newspaper advertisements, 
computer websites, employment agencies and other forms of assistance.  The résumé in question 
was not on file in the Case Record, and he explained that he never did get a second interview 
between his layoff in August, 1999 and March of 2000.  As he understood it, the companies he 
approached were not interested in the worker because he did not have appropriate experience, or 
because the physical demands of the available job were not safe or suitable for his restrictions.  
He told us that he was careful about those restrictions in order to encourage a chance at 
employment, although he was equally careful not to mislead companies whose jobs involved 
excessive physical demands. 

[123] The worker told the Panel that he recalled seeking and being denied Employment 
Insurance benefits after his layoff in August, 1999, on the basis that he had not qualified by 
spending enough time at work over the months prior to that layoff.  He did not seek or obtain 
social assistance and found his daily support “very difficult”, depending on others in his family 
and circle of friends to help him out.  In support of his request for an increase in his temporary 
partial benefits to 100%, the worker submitted that he had provided a number of relevant 
Tribunal decisions to the Panel, including Decision Nos. 154/03, 789/99, 3404/00, 1108/04, 
35/06, 1957/05, 658/06, 1460/06, 1847/05, 482/05, 499/05, 589/01, 1128/05, and 1266/05.  The 
Panel has considered the relevance and application of these decisions in the course of making its 
decision on the various issues which they address.  

[124] The Panel asked the worker a number of questions about this period between August of 
1999 and March of 2000.  As indicated, he was not employed during that time and was living 
with his half-brother throughout those five months.  He could not recall which résumés were 
dropped off at the various worksites, and which were sent out by e-mail.  He was unable to be 
sure which jobs appeared suitable for his medical and physical restrictions, but he knew that any 
employment involving heavy lifting or lengthy standing would cause concerns for his injuries.  
He explained that the earlier jobs involving shunting and cassette unwrapping reflected the 
accident employer’s temporary personnel arrangements, which were split into two divisions, i.e. 
driving or on-site labour in a plant or factory.  Much of the latter factory work involved the kind 
of heavy lifting and standing, etc. which were not acceptable for the worker. 
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[125] When he was not engaged in his job search, the worker testified that he was active on the 
executive committee and had a number of responsibilities as a volunteer at the co-operative and 
subsidized housing complex where he shared rooms with his half-brother.  He volunteered as 
chair of the maintenance committee, which required him to answer telephone calls and process 
paperwork to obtain the services of companies engaged to support the physical maintenance and 
repairs at the building.  He served on the Board of Directors between 1997 and approximately 
2000, pursued bidding for this kind of work according to the Canada Mortgage and Housing 
Corporation (CMHC) protocol requirements, and also managed the landscaping committee for 
the co-op.  The worker also testified that he did ask the Board for assistance with this job search, 
and that this request had led to the ergonomist report of October, 1999 quoted above.  
Eventually, and in the face of his difficulty getting suitable work, the Board agreed to develop 
and provide the LMR program referred to elsewhere in these reasons.  

[126] The worker continued with evidence about two aspects of his claims under ARO 
Decision #1; i.e. his problems with the lengthy bus ride commuting to the cassette job, and the 
value of his co-op volunteer work for his re-employment outside the trucking industry.  Two 
witnesses were called to address these subjects.   

[127] The first witness gave evidence about her experience as a transit bus driver in the area 
where the worker traveled to and from his employment unwrapping cassettes and CD recordings.  
She had been employed in this work since 1997, before which she worked driving a school bus.   

[128] This witness testified that a bus ride was much rougher than a car, that all buses are 
basically the same, and that seating would not be easy on any industrial route during the rush 
hours periods of 5 to 9 in the morning and 3 to 6 p.m. in the afternoon.   

[129] According to this witness, it was difficult if not impossible to enforce any handicapped 
seating requirements, which were used as a guideline only.  Buses were very crowded during 
these rush hour periods and it would be difficult for the worker to get comfortable.  The witness 
was taken to a Functional Abilities Form (FAF) completed by Dr. Sauls on August 13, 1998, 
which reported to the Board that the worker’s capabilities for walking, standing, sitting and 
lifting, etc. were to be undertaken “as tolerated”, with lifting restricted to weights less than ten 
kilograms or 22 pounds. 

[130] The worker next asked the witness to testify about his request for her assistance in getting 
employment with the City Transit Department or elsewhere in the many departments of the 
City’s activities.  She testified that the worker asked about City jobs a great many times and that 
she did tell him about employment opportunities, but that he was not qualified for most of them.  
The worker had indicated to the transit witness that he could not tolerate sitting or standing for a 
long time, and he wanted work in the field of intellectual or information technology, which 
would permit him to get up and move around during his work day.  The witness testified that she 
was not specifically aware of the worker having pursued any particular job at the City.   

[131] Returning to the bus driving work, she told the Panel that the streets in her area were 
reasonably well maintained, although there were potholes and the application of the brakes on 
the bus could cause disruption and discomfort for the riders.  The witness was asked about her 
experience driving a school bus, which she indicated was similar to the transit bus employment.  
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She also told the Panel that she had ridden in transport trailer truck, although she has never 
driven one. 

[132] The worker next recalled his half-brother to testify, and the witness confirmed to the 
Panel that he was still under oath.  He told the Panel that he works for a trucking company in the 
position of a “material handler”, a job which he obtained through a friend of the family.  He has 
been there for ten years, and he was aware of the worker’s job search activities between January 
of 1999 and March, 2000.  He told the worker about two or three job postings at his trucking 
company employer over that time, but others were given those jobs when they were posted.  The 
witness had been aware that the worker was looking for work on a daily basis, using news 
clippings, friends and families, and the computer. 

[133] As before, this witness confirmed that he and his half-brother lived together in the co-op 
residence referred to above, where they both did volunteer administration work in terms which 
the witness considered to be an asset for other employment.  The worker told us that the 
volunteer work by the tenants was generally “required”, but the hours spent supporting the co-op 
had no impact on their subsidized rent. 

[134] Referring to the accident employer’s outline of the worker’s employment history dated 
October 8, 1999 and quoted above, the witness testified that the worker did have his own vehicle 
in May of 1999, and that he had taken a day off to assist with the half-brother’s dental surgery 
and, on another occasion, time off work to get his car repaired.  He told the Panel that the worker 
missed a day or two “here or there”, but nothing lengthy.  This evidence suggests that the witness 
did not recall the six weeks absent from work based on Dr. Sauls’ note referred to above. 

[135] The worker then advised the Panel that he had no more witness evidence to call on the 
first three issues dealt with under ARO Decision #1, i.e. entitlement to benefits for the upper 
back and neck, a permanent impairment to the mid-back, upper back and neck, and full TPD 
benefits over the periods described above.  At this point, and as noted earlier in these reasons, the 
worker again confirmed that he was withdrawing his objection to the denial of entitlement to 
certain physiotherapy costs totaling $220, and to ongoing physiotherapy expenses, referred to as 
Issue #4 under ARO Decision #1. 

[136] After concluding his evidence and submissions over ARO Decision #1, the worker next 
turned to the four or five issues listed for his appeal under ARO Decision #2. 

(xi) ARO Decision #2 dated December 7, 2004 
[137] On December 7, 2004, ARO Mrs. Rubino released a decision at the Board which covered 

the five issues under appeal which are set out above in paragraph 14 of these reasons. 

[138] In her decision, ARO Rubino had determined that the worker’s SEB was suitable, that he 
had obtained work with the City in that field, which work he did for over four months, that there 
was no evidence supporting a need for a new LMR or different SEB, and thus no basis for an 
award of lost wages following the worker’s layoff by the City in March, 2003.  Mrs. Rubino also 
concluded that the calculation of the worker’s TPD benefits at the initial determination and their 
first review were correct, having regard for the use of the entry-level wage ($14.50 per hour) of 
the SEB for Technical Occupations, etc.  The ARO went on to state that, in the worker’s case: 
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 … there is no evidence that his compensable condition  has deteriorated or that his 
physical restrictions have changed in any way making the SEB unsuitable. 

 Furthermore, his case does not fall within the category of exceptional circumstances.  In 
summation, [the worker] does not meet the criteria for a LMR reassessment or a new 
LMR plan. 

 With respect to [the worker’s] request for the payment of LOE benefits between April 
2003 and February 2004 and between June 7, 2004 to date, he has provided no reasoning 
nor evidence to account for why he feels he is entitled to the payment of these benefits 
during this period of time.  Once again, there is no evidence on file to show that his 
condition has deteriorated below the NEL level and therefore, there is no basis to 
consider the payment of LOE benefits. 

 In conclusion, it is accepted that [the worker] is employable within the identified SEB – 
NOC – 228 –Technical Occupations and Computers and Information Systems. 

[139] At this point, the worker responded to Panel questions about the difference between SEB 
228 and the former NOC code for Network Administration Technology under code #213.  The 
worker answered our questions by taking the Panel to a Progress Report dated February 8, 2002 
from the outside rehabilitation management firm which had provided the worker with six months 
of Board-supported local area job search activity.   

[140] In that report, the service provider noted that HRDC had recently updated their NOC 
codes to reflect “the changing labour market”, and that the work of a network administrator is 
now classified under NOC #228, as opposed to NOC #213, which was the classification used for 
the progress reports provided during the worker’s attendance at the computer school.  The first 
reference to amended NOC classification #228 came in January of 2002, when a third outside 
service provider started submitting reports on the worker’s job search activities.  The worker 
returned to his concerns over this NOC code change later in our hearing. 

(xii) Labour Market Re-Entry (LMR) Plan 

[141] Following the appropriate evaluation of the worker’s skills, abilities and experience, on 
May 16, 2000 the worker and a representative of the Board each signed a two-page LMR plan 
for the worker’s training as a civil, mechanical or electrical engineer under NOC code #213.  As 
noted above, NOC code #213 was later changed to NOC #228, and information technology and 
computer training was provided to the worker under the LMR plan. 

[142] The worker’s LMR plan was divided into four sections: (i) 23 weeks of academic 
upgrading at the service provider between mid-June and November of 2000, (ii) 52 weeks of 
tuition in network engineering and information technology at a second training provider, running 
between November, 2000 and November of 2001, (iii) four weeks of job search training at a 
third provider during the month of November, 2001, and finally (iv) six months of Board-
supported local area job search between December, 2001 and June 2002.  The total cost of this 
four-part LMR plan was calculated by the Board to be $492,372.49. 

[143] As agreed, the worker began his program at the initial service provider on July 24, 2000.  
That outside provider began a series of reports to the Board which described the worker’s 
progress and the need for an extension of his plan to complete two remaining certification exams 
for his diploma program.  In the end, on November 9, 2001 the College of Information 
Technology which the worker had attended for his training over the previous year issued a 
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diploma recognizing his successful completion of the requirements for a computer and 
information technology network engineer. 

[144] Under the terms of the LMR plan outline, the worker next commenced his four-week job 
search training and his actual job search activities over the following six months.  Accordingly, 
these activities continued between February and October of 2002, when the worker was 
successful in obtaining a probationary position as a Systems Support Specialist from a local 
municipality (the “City”) at a rate of $14.50 per hour.  The worker was hired on probation for a 
period of six months starting December 16, 2002.  In its letter to the worker dated 
October 18, 2002, the Corporate Services Department of the City recorded these arrangements as 
follows: 

 On behalf of the Corporate Services Department we are pleased to advise that you have 
been successful in your application for the contract position of Systems Support 
Specialist in the Information Technology Division effective December 16, 2002.  Your 
hourly rate, based on a 40 hour work week, will be $14.50 per hour. 

 As discussed with you, this is a contract position starting December 16, 2002 to 
December 16, 2003, both days inclusive.  You will work five 8 hour shifts per week, 
consisting of nights and weekends only.  As well, you will be required to be on call.  You 
will report to Technical Support Services. 

 This offer is conditional on the completion of a six month probationary period. 

 Four percent 4% vacation pay will be paid in accordance with the Employment Standards 
Act and City policy.  All deductions necessary by law will be made on pay cheques, 
namely E.I. and income tax.  You are covered by the City for Workers' Compensation. 

 The City [name] requires a two week notice period, should you choose to resign from 
your position at any time. 

 Finally, you will agree to read and abide by the City's Corporate Policies and Procedures, 
which may be found in the Corporate Policies and Procedures Manual or [website name], 
our Intranet website.  In particular, we request your immediate attention to the Human 
Resources Policies concerning Employee Conduct, Health and Safety and our Freedom of 
Information policy. 

 On behalf of Corporate Services Department, I welcome you to the City, and wish you 
success in your position. 

 Please sign and return your letter to me as your acceptance of this offer. 

 
[145] At this stage of the hearing, the worker testified at length about the circumstances of his 

job at the City.  He had agreed to light limited work under NOC #213, whereas NOC #228 
appeared not to offer light work but only work on a “medium” demand basis.  However, when 
questioned by the Panel, the worker did agree that the work described under these two NOC 
codes was effectively the same.  He described the difference between the light and medium 
levels of demand, and he pointed out that light work activities involved handling loads “less than 
10 kilograms”, in terms consistent with the FAF report described above.  Referring to NOC code 
#213, the worker pointed out that the physical activities for strength under that former 
classification were stated to be “limited” (i.e. less than 10 kilograms of lifting), whereas the 
strength requirement for NOC #228 was indicated to be “medium”, i.e. lifting up to 20 kilograms 
in weight. 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 125 of 175



 Page: 40 Decision No. 691/05 

 

 40

[146] The worker expanded on the these references by testifying that he had initially signed the 
LMR plan under NOC #213 in order to cooperate with the Board and to avoid losing his benefits 
altogether.  As he continued with his training, he complained about the need to sit in class for up 
to three or four hours per day, which he alleged was in breach of his restrictions for relief from 
his back pain caused by such lengthy sitting.  Throughout this information technology (IT) 
training period, the worker was concerned not so much about the classroom work, which he told 
us he could tolerate, but about the end result of the computer employment, and the continuous 
sitting which would be required when he was able to get a job in that field.  However, the Panel 
reminded the worker that he had earlier asked the bus driver to agree that the worker had been 
interested in IT work (see paragraph 128, above) because such employment would permit him 
“to get up and move around during his work day”.  The worker did not challenge that earlier 
evidence, which he himself had sought from the bus driver in connection with his interest in 
employment with the City. 

[147] When the worker started at the City, he spent two weeks in a training program designed 
to enable him to operate and monitor various technical systems and computer programs at the 
City.  The worker also told the Panel that he had been excited about this job, and his ability to 
convert his computer training and diploma into real work.   

[148] The worker was employed by the municipality on the night shift, operating a help desk 
and logging calls from computer users in various municipal departments.  He did this overnight 
and on the weekends in terms consistent with the offer of employment recorded above.  He was 
required to give backup or technical support to computer users throughout the city, including 
City Hall, the municipal library and other offices.  

[149] The worker told the Panel that he received and logged about 15 to 20 calls over his eight-
hour shift each night.  Most of these calls involved more simple problems such as a forgotten 
computer password, and he explained that any serious or difficult technical issues could be 
logged and referred to other, more experienced computer personnel for a detailed response the 
following day.  He was also required to set up servers and desktops and to switch monitors, 
although he only did this set-up work once or twice every two weeks.  It was not a common 
activity.  He was also required to monitor various software programs, including the database for 
the city payroll, municipal taxes and parking tickets, etc. 

[150] The worker also raised an issue over his inability to distinguish between green and red, 
based on a colour-blind condition he has had since his childhood.  This did not affect his career 
as a truck driver, because there is no colour eye test for drivers in Ontario.  As a result of this 
problem, the worker could not recognize a red warning section on a computer screen at the City, 
which used colour codes to distinguish between safe and unsafe conditions.  In addition, the 
worker said that he could not distinguish the coloured wires used to connect the computer 
equipment when setting up a new station.  At one point, the worker told his supervisor at the City 
about his colour blindness and his inability to tell when a monitor program had switched from 
green, meaning a safe operating condition, to a red alert requiring a response in the program and 
areas affected.  According to the worker, the supervisor seemed quite dismayed by this 
statement, which the worker suggested to the Panel may have contributed to the City’s eventual 
decision to let him go. 
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[151] The worker testified that he was laid off from his probationary job in computers at the 
City some time in March of 2003, following approximately three months of work there.  He told 
the Panel that a termination letter was shared with the Board through his former lawyer, but he 
agreed that there was no copy of the City’s termination letter in the Tribunal Case Record. 

[152] The termination of the worker’s computer job at the City was eventually recorded by a 
Claims Adjudicator at the Board in Memorandum #153 dated December 9, 2003, which was 
principally directed at the worker’s need to respond to a questionnaire concerning his benefits 
review on December 1, 2003.  In that memorandum, the Adjudicator recorded the worker’s 
statement that he had been laid off from his City job “he believes in Mar 03” and that he was 
“not sure why”.  When asked whether he could have continued at the City, the worker told the 
Panel that he could not have done so because of the pain of sitting long hours in a cold room, 
kept at 50º Fahrenheit for the sake of the computer equipment.   

[153] Referring to the reports later received from Dr. Mody in 2006 and 2007, the worker told 
the Panel that he had been the one responsible for reporting and complaining to that doctor about 
the cold conditions at the City’s computer workstations.  He also agreed that, apart from those 
later reports, he had no other medical evidence concerning the unsuitability of his computer 
work, or the issue of the lower temperature in the City facilities.  In his evidence, the worker did 
not say or suggest that this temperature problem would be common throughout workplaces in 
need of technical or help desk computer personnel. 

[154] Although the Case Record refers only to the worker’s conversation with a Claims 
Adjudicator at the end of 2003, he testified that he did advise the Board about his layoff from the 
City back in March or early April of 2003.  He commented that severance was not available to a 
probationary employee, and he recorded the Board’s position that his benefits would not be 
continued because he was fully qualified for the NOC #228 SEB for which he had been trained, 
and that he had received the required six months of job search assistance called for under his 
agreed LMR plan. 

(xiii) Resumed Job Search Activity 
[155] The worker started looking for work again after he left his job at the City in April of 

2003.  As before, he maintained a computer-based record of his job search activities which 
involved a daily note of his review of job postings and his submission of personal résumés to a 
number of potential employers.  The Panel’s review of this extensive history of job search 
activity between April, 2003 and December 30, 2005 shows that the worker did drive a truck 
between mid-September and mid-November of 2004.  When taken to that record, the worker told 
us that he had taken that employment because he had been unable to find a job in the IT field.  
He quit driving because it was unsafe due to his medication.  Our review of the worker’s daily 
record of his job search activities also makes it clear that he has generally concentrated his job 
search efforts on the IT field, notwithstanding his evidence that his computer working conditions 
at the City were not suitable.  In fact, at the end of the worker’s testimony on the fourth day of 
our hearing, the worker answered questions from the Panel by telling us that, as of the spring and 
early summer of 2007, he was still pursuing job opportunities in the IT field to take advantage of 
his extensive LMR/SEB computer training, and his experience at the City. 
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(xiv) ARO Decision #2, Issue 3:  FEL Calculation 

[156] The worker next referred the Panel to the ARO decision in which the Board’s calculation 
of his benefits at their initial determination and later review were confirmed as being correct.  
This position had been communicated to the worker in the Board’s letter of March 12, 2004 in 
the following terms: 

 In the past we determined if you were entitled to receive a future economic loss (FEL) 
benefit.  I am now reviewing this decision to see if it is still valid based on your current 
situation.  

 In this review, I consider: 

•  your current earnings, including disability benefits you receive from the Canada or 
Quebec Pension Plan (CPP/QPP) 

•  your work experience, age, language, and education 

•  your medical status and any return to work activity you have done 

•  work that is available and that is suitable for you based on what was identified 
following your labour market re-entry (LMR) program. 

 You completed your Labour market Re-Entry Program with the SEB (suitable 
employment or business) being in technical occupations in computers and information 
systems.  Employment was secured with a new employer on December 16, 2002 with 
your wages being $14.50 an hour over a 40 hour work week.  In December 2003 you 
informed my office that your employment was terminated by the new employer in or 
around March 2003. 

 I am satisfied that you have the skills and abilities to perform the above mentioned 
occupation. 

 Your FEL R1 award is for the period of December 1, 2003 to December 1, 2006.  Your 
monthly award is $1282.00.  This award is based upon 85% of the difference between 
your pre-accident earnings escalated and the earnings from your new employer as 
mentioned above. 

[157] At this point in his submissions, the worker admitted some confusion over this issue and, 
following discussion with the Panel, it became clear that he had assumed the calculation was 
connected with the suitability of his SEB NOC #228, which he disputes.  However, when the 
Panel explained that the suitability of his SEB and the use of the City pay rate were two separate 
matters, the worker told the Panel that he had no issue with the Board’s use of the City’s wage 
rate of $14.50 an hour in the calculation of his FEL benefits at December 1, 2003, as opposed to 
his larger dispute with the SEB itself.  Although the worker did not formally withdraw his 
objection to these FEL calculations, his evidence and his response during these discussions with 
the Panel have persuaded us that he does not object to the use of that City wage rate to calculate 
his benefits, but instead to the suitability of the SEB under his medical restrictions, which is a 
separate issue. 

(xv) ARO Decision #2, Issue 5:  Medical Restrictions 
[158] In effect, at this point in our hearing the worker asked the Panel to return to the entire 

subject of the compatibility of his assigned SEB career (NOC #213/228) and the medical 
restrictions recorded in the reports from his physicians.  He started by referring the Panel to the 
decision of ARO Cirinna recorded in a letter to the worker dated April 18, 2006, as follows: 
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 This letter is in response to our recent telephone discussions when you requested that I 
issue an addendum to my October 18, 2005 decision.  It is your position that my decision 
should have also included a ruling on the issue of medical restrictions. 

 I was originally contacted by the operating area about this issue shortly after issuing my 
original decision.  At that time I explained the issue of medical restrictions has already 
been addressed in an earlier Appeals Resolution Officer (ARO) decision dated 
December 7, 2004.  Since my decision did not grant any additional entitlement, and I am 
not in a position to alter the decision of a colleague, I explained that any objection to this 
Issue would have to be directed to the Workplace Safety Insurance Appeals Tribunal 
(WSIAT).  It appears this information was conveyed to you during a meeting with Ms. L. 
Mitschele on November 22, 2005, and confirmed as part of her letter to you dated 
January 19, 2006.  

 In order to further clarify your enquiry, please note the following as it pertains to the 
issue of medical restrictions in your file. The decision from the ARO, Ms. C. Rubino 
dated December 7, 2004 dealt in part with your concerns about your ability to physically 
perform the identified job objective because you believed it exceeded your medical 
restrictions.  Page 5 of the decision from Ms. Rubino indicates; "In [the worker’s] case, 
there is no evidence that his compensable condition has deteriorated or that his physical 
restrictions have changed in any way making the SEB unsuitable." 

 In a letter dated December 21, 2004, you requested that Ms. Rubino reconsider her 
decision.  She responded to your request in letter dated January 18, 2005.  When 
addressing the issue of medical restrictions, her response indicates; "Your concerns with 
respect to the lifting and sitting requirements associated with the SEB were already 
addressed in the December 7, 2004 decision where it has been concluded these physical 
restrictions are within the expectations of the SEB ... there is currently no information 
contained in your claim file to either indicate that your physical restrictions have changed 
in any way  nor is there any information to show that your compensable condition has 
deteriorated." 

 [Sir], I trust this explanation fully addresses your concerns, and explains why I am not in 
a position to amend my original decision.  While I can appreciate you may not agree with 
the conclusions reached in my decision, and the decision made by Ms. Rubino, the proper 
avenue for addressing these matters is to pursue an objection with the Workplace Safety 
Insurance Appeals Tribunal (WSIAT). 
  

[159] The worker next took the Panel to a Board LMR assessment referral dated 
March 3, 2000, in which a Nurse Case Manager at the Board had indicated that his lifting, 
carrying and handling activities were restricted to weights less than five kilograms, or 
approximately 11 pounds.  The worker’s restrictions for pushing or pulling weights were 
restricted to those less than ten kilograms.  The worker recorded his understanding that these 
latter LMR restrictions recorded by the Nurse Case Manager were based on the restrictions noted 
by Dr. Sauls in his FAF report of August 13, 1998 referred to above.  Again, the worker 
emphasized the difference in the weight restrictions established for the two NOC codes and 
recorded above, and argued that the heavier limits of the medium work under NOC #228 were 
beyond his capabilities. 

[160] The worker next referred the Panel to a letter from a Claims Adjudicator at the Board 
dated October 29, 2001, in which that Adjudicator wrote as follows: 

 We have reviewed your claim to determine if you are entitled to a future economic loss 
(FEL) (wage loss) benefit.  When a worker has an injury causing either a disability for 12 
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continuous months or a permanent impairment, the Workplace Safety and Insurance 
Board (WSIB) must review the claim to determine the worker’s FEL entitlement.  To do 
this, we estimate the worker’s wage loss, if any. 

 To determine if you will have a wage loss, the following factors were considered: 

• your current earnings, including any disability benefits you receive from the Canada 
 Pension Plan (CPP/QPP) 
• your work experience and factors such as your age, language and education 
• your medical and early and safe return to work/labour market re-entry 
 (ESRTW/LMR) activity 
• the potential employment that is suitable for you. 
 

 A permanent impairment for your low back has been accepted relating to your 
compensable injury of February 6, 1997.  In early 2000 you were awarded a 14 per cent 
non-economic loss award to recognize this permanent impairment.  Medical 
documentation indicates you are partially disabled with the following restrictions: 

 • no heavy lifting 
 • no repetitive bending or twisting 
 • no prolonged weight bearing 
  
 Your claim was referred for a labour market re-entry (LMR) assessment noting that your 

employer could not provide you with suitable modified work on a sustained basis. 

 Upon completing the assessment, it was determined that the most appropriate suitable 
employment or business (SEB) was that of a Civil, Mechanical, Electrical Engineer, 
specifically a Network Engineer.  It has been noted that you commenced formal 
upgrading last year and continue to participate in your Diploma Program at Trios 
College. 

 Entry level wages will be used in determining your D1 future economic loss award which 
will commence December 1, 2001 up to but not including December 1, 2003.  The entry 
level wages are that of $14.40 an hour based upon a 40-hour work week. 

 … 

 You are also entitled to a supplement of $1,659.33 per month.  You are entitled to this 
supplement as long as you are participating in a Board-approved ESRTW/LMR or 
medical rehabilitation program.  This supplement plus your FEL benefit equals 90 per 
cent of your net earnings before you were injured.  I have approved this supplement up to 
January 1, 2002; then it wilt be reviewed by your adjudicator. 

 In summary, your benefits will be the FEL payment of $1,207.79, plus the supplement of 
$1,659.33, totaling $2,867.12 per month. 

[161] The worker also referred the Panel to the diagnosis of mechanical back and neck pain 
with a spinal dysfunction, etc. provided by Doctor of Chiropractic Singh in his report dated 
January 12, 2005.  He agreed with the Panel that the only evidence of greater restrictions were 
provided by doctors he visited in 2005 and 2007, eight and ten years following the compensable 
accident itself.  In fact, the worker went on to volunteer that he lifts 20 pounds in weight “all the 
time”, but that the setup work and lifting at the City job would have involved lifting monitors 
and servers weighing up to 70 pounds.  In the end, he concluded this portion of his evidence and 
submissions by urging the Panel to understand that he cannot do IT work “period”, based on his 
colour blindness, his inability to lift heavier equipment and his need to sit for long periods of 
time.  The worker particularly referred to Tribunal Decision No. 1108/04 (also referred to above) 
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concerning the suitability of his SEB, but he did not address the fact that his job search activity 
between April, 2003 and December, 2006 had focused on IT work opportunities. 

[162] At this point, the worker stated that he had completed all his evidence and submissions on 
ARO Decision #2, Issue 5, i.e. his complaint about the suitability of his SEB career in 
information technology.  He also agreed that the ARO decision of April 18, 2006 concerning the 
relationship between his medical restrictions and his SEB under NOC #213 and #228 had also 
been covered by his evidence and arguments to this stage of our oral hearing. 

(xvi) ARO Decision #3 of January 18, 2005:  Reconsideration 

[163] The worker told the Panel that his evidence and submissions to date had also addressed 
his concern about the refusal to reconsider his entitlement issues denied under ARO Decision #2 
reviewed above, and that there would be no further evidence or argument on that refusal.  The 
worker explained to the Panel that he had incorporated reference to this reconsideration decision 
simply to ensure that the Board’s refusal to reverse its earlier decision would be incorporated 
into the Panel’s determination of all the issues. 

(xvii) ARO Decision #4 of October 18, 2005:  Travel Expenses, NEL Reassessment 
and Chronic Pain Disability (CPD) 

[164] The worker introduced this set of issues by telling the Panel that he had asked about the 
possibility of a redetermination of his NEL benefits in early 2005.  He spoke with a Claims 
Adjudicator and was told that he would need a detailed clinical report in order to determine 
whether his medical condition was at or below his 14% NEL rating in January of 1999. 

[165] This inquiry was recorded in Board Memorandum #191 dated January 26, 2005.  The 
Adjudicator indicated the need for medical support for a significant deterioration in the worker’s 
condition, and recorded his impression that the worker appeared to understand this. 

[166] As indicated in paragraph 98 of these reasons, the worker next referred the Panel to a 
series of clinical notes provided to him by Dr. Sauls when that physician retired from his family 
practice in late 2005.  The doctor’s letter to his patients dated August 10, 2005 (recording his 
decision to leave his family practice as of November 18, 2005) and the attached 29 pages of 
clinical notes were marked as Exhibit 18 to the Record. 

[167] The worker asked the Panel to review the final page in these notes, including an entry 
dated April 27, 2005 in which the doctor made the following note: 

  3) his only avenue is to prove that he has had a worsening of his condition and my 
 role there is solely to present/report the clinical findings.   

 I will have [the worker] in to discuss. 

[168] The Panel pointed out that his entry seemed to be the third in a series of notes made by 
Dr. Sauls.  However, the preceding page in the exhibit did not include any earlier entry under 
items 1) and 2).  When the worker examined the material with the Panel, he agreed that a page of 
the clinical notes appeared to be missing, and he told us that he would attempt to obtain that page 
from the material on his computer.  The following day, the Panel received and marked as 
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Exhibit 19 page 31A of the clinical notes already tendered in evidence, which included the 
following prior entries as part of the note dated April 27, 2005: 

 I spoke with [the Claims Adjudicator at the Board]  

 1) appeal of vocational goals which were determined by retraining 

 2) NEL assessment – 1½ yrs ago based on ortho[paedic] assessment 

[169] The worker agreed with the Panel and testified that the entire, three-point clinical note 
made by Dr. Sauls on April 27, 2005 did not record a visit to the doctor by the worker, but 
Dr. Sauls’ telephone conversation with the Claims Adjudicator responsible for the worker’s file.  
In fact, the previous clinical note dated January 10, 2005 did record a visit by the worker in 
which the doctor indicated that he would speak with this Adjudicator to obtain “some specific 
direction before proceeding with any assessment”.   

[170] The available evidence does not provide any probative sequel to these clinical notes in 
relation to the claims under ARO Decision #4 dated October 18, 2005, or any indication that 
Dr. Sauls or the Board was made aware of any significant change or worsening in the worker’s 
condition which would support a reassessment of his 14% NEL rating.  In fact, Dr. Sauls’ 
clinical notes marked as Exhibit 18, as supplemented by the missing page in Exhibit 19, end with 
one final note dated June 8, 2005 recording a call from the worker about his address remaining 
the same, and his plan to see a specialist.  There was no further reference to any worsening of the 
permanent impairment of his back injury in those notes. 

[171] The worker next took the Panel to a Worker Healthcare Travel expense form dated 
October 1, 2005, and recording three visits to Dr. Sauls on November 22, 2004, 
December 14, 2004 and January 10, 2005 (see Case Record Addendum No. 3, page 267).  The 
total expenses based on return mileage of 178 kilometers plus parking was claimed at $188.31. 

[172] The Board denied these expenses on the basis that the visits to Dr. Sauls and the travel 
expenses were not required or approved by the Board before they were incurred.  The worker 
submitted that the conversation between Dr. Sauls and the Claims Adjudicator supported these 
claims, although he did accept that his travel in late 2004 had preceded the doctor’s conversation 
with the Adjudicator in April of 2005.  In the end, the worker indicated to the Panel that he was 
not really pursuing this expense claim.   

[173] The Panel asked the worker whether Dr. Sauls had written to the Board in connection 
with any clinical assessment carried out concerning the possibility of a significant deterioration 
in his medical condition.  The worker told us that Dr. Sauls had written a report to the Board, 
which was probably submitted through the worker’s lawyer at that time.  However, he testified 
on two points: (i) that report had not made its way into the Case Record, and (ii) Dr. Sauls had 
told the Board that “nothing had changed” in the worker’s medical condition. 

(xviii) ARO Decision #4 of October 18, 2005: 

 Issue #2, NEL Reassessment, and Issue #3, CPD Benefits 

[174] At this point in the hearing, the Panel pointed out to the worker that his testimony about 
Dr. Sauls’ report in mid-2005 indicated that his request for a NEL reassessment was not 
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supported by any medical evidence of a worsened level of impairment arising from his organic 
injury to his back and neck.  The worker agreed and accepted our point, although he did refer to 
the reports quoted above from Doctors Singh, DaSilva and Mody concerning his development of 
fibromyalgia, which is considered to be a form of CPD, and to the medical opinions of Dr. Mody 
in February and June of 2007 also quoted in these reasons. 

[175] The Panel then asked the worker whether he understood the implications of his claim for 
CPD benefits in the face of his earlier award of 14% NEL benefits for the organic injury for 
which that assessment had been conducted, which was for the worker’s “low back” only, 
according to the Board’s NEL Entitlement Review form dated July 8, 1999 (Case Record, page 
890) and its NEL Summary Report, which appears to have been completed on 
September 27, 1999 (Case Record, page 883).   

[176] After describing his understanding of the difference between benefits for an organic 
injury and those awarded for the condition of fibromyalgia as a form of CPD, the worker told the 
Panel he believed that, if he was granted benefits for the diagnosed CPD condition, he could 
await the Board’s assessment of those benefits and then choose between the organic and CPD 
benefits according to the ratings applied.  By implication, he agreed that he would only seek to 
receive payment of the CPD benefits if they were rated by the Board at a level greater than the 
existing 14% assessment for his organic low back NEL rating cited above.  

[177] The Panel then carefully outlined to the worker the fact that his expectation of such a 
choice between the two assessments represented a fundamental misapprehension of the “whole 
person” approach to an award of benefits for a non-organic condition such as fibromyalgia or 
CPD.  We first pointed out to the worker that there was no assurance that CPD benefits would be 
granted by this Panel.  The medical references to fibromyalgia were recorded a decade after his 
accident and, while those reports did cite the accident history, we cautioned the worker against 
any expectation that those later reports would necessarily be found to establish entitlement to 
benefits for a non-organic or CPD condition.  We went on to explain that, if such benefits were 
granted and assessed by the Board at a rate below the 14% NEL assessment already provided to 
the worker, the lower non-organic NEL assessment would displace the 14% organic rating on 
which benefits were already paid, and any resulting overpayment might have to be repaid to the 
Board. 

[178] This dialogue with the worker occurred at the end of day three of our hearings on 
July 4, 2007.  The worker undertook to consider both the NEL reassessment and his claim to 
CPD benefits, and to advise the Panel about his position at the start of the following day. 

(xix) Withdrawal of Claims:  NEL Reassessment and CPD Benefits 

[179] When the worker re-attended the hearing on the morning of July 5, 2007, he indicated 
that he had appreciated and understood his discussions with the Panel about a NEL reassessment, 
and the downside risk for the CPD claim, and he announced that he had decided to unequivocally 
withdraw his appeal on both of those issues. 

[180] At this point, the Panel met in caucus and reviewed the implications of the worker’s 
withdrawal of his appeal on these two last issues.  We reconvened the hearing and sought to 
ensure that the worker understood that he would have no further recourse to the Board or the 
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Tribunal in respect of the Board’s denial of a NEL reassessment and CPD benefits in ARO 
decision #4 dated October 18, 2005.  Under Tribunal law, any further appeal on these issues 
would also require an extension of time to bring that appeal.  The worker confirmed his full 
understanding of these consequences, and he reiterated his decision to withdraw his appeal on 
both these issues. 

(xx) Closing Submissions by the Worker 

[181] Throughout the first three days of the hearing of this appeal, the worker had given fact 
evidence under oath and had made submissions or offered argument in favour of his various 
claims and appeals on the many issues listed in the Tribunal’s Hearing Letter and reviewed 
throughout these reasons.  The variety and volume of those issues has prompted the Panel to cite 
or quote directly from many of the materials referred to by the worker, including his own 
evidence and arguments, to ensure that we have thoroughly canvassed and considered all of the 
evidence and arguments dealt with during this four-day hearing. 

[182] The Panel then asked the worker whether he had any further submissions in addition to 
those offered over the course of the hearing, and the worker took the Panel back through his 
many arguments, starting with ARO Decision #1 dated September 28, 2001. 

[183] The worker first took the Panel to the clinical notes obtained from Dr. Sauls in 
August, 2005.  At page nine of those notes, the opening entry was recorded in December 1996 
without any reference to his compensable accident which occurred two months later.  The first 
entry by Dr. Sauls relating to that accident was dated February 10, 1997 and read as follows: 

 10/2/97 Stacked bins full of parts & cases [of] oil fell on his back, neck & head on 
6/2/97 

 Pain @ back/neck 
 Pain with prolonged sitting/standing esp. driving  
 LS [lumbosacral] /thoracic spine 
 [reduced] rotation 
 [flexion data] 
 Tender back/neck 
 Soft tissue injury 
 Back & neck strain/contusion 
 Off work 
 Rx Tylenol #3 x 40 

[184] The worker then asked the Panel to review Dr. Sauls’ clinical notes continuing from 
February, 1997 to late 1998, the majority of which referred to pain in the worker’s back and 
neck.  While agreeing that the references to his upper back were less frequent, he urged the Panel 
to understand that, in terms not reflected in Dr. Sauls’ formal reports, his family physician had 
made a clinical note of his neck pain for almost two years following the unloading accident on 
the truck.  He pointed out that Dr. Sauls had completed his FAF report on August 13, 1998 with 
reference to injuries to the worker’s low back and neck, with the various “as tolerated” capacities 
and weight restrictions already referred to in paragraph 60, above. 

[185] Returning to page 12 of the doctor’s clinical notes, the worker pointed out that the entry 
of August 30, 1997 described pain to the worker’s back and neck, especially the lower back, due 
to his injury in February 1997.  The worker argued that this was the recurrence injury, and he 
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pointed out that Dr. Sauls had ordered him “off work” at that time.  He also referred us to 
Dr. Sauls’ prescription note dated August 12, 1997, in which the physician stated that the worker 
“is improving but is not ready to return to work.  I will reassess him in 2 wks.” 

[186] Referring to his problems riding the bus to his cassette assignment and work for the 
accident employer, the worker took the Panel to page 26 of the clinical notes, where Dr. Sauls 
wrote on October 6, 2000 that the worker “was unable to ride on the bus” due to “vibration from 
the bus ride” and the resulting weakness in his legs and arms.   

[187] The Panel asked the worker to review his job search material and he agreed that he had 
done some driving work between his departure from the City computer job and the appeal 
hearing dates in 2007.  He also testified that these job search materials recorded a steady and 
continuing attempt to achieve employment in the field of information and computer technology.  
As noted earlier in these reasons, the Panel’s survey of the job search data provided by the 
worker makes it clear that he continues to look for work based on his LMR/SEB training, and the 
worker agreed and told us that he would like to achieve such IT employment, so long as he could 
tolerate the working conditions by being permitted to get up and move around, as he had stated 
earlier in his evidence.  In his evidence, the worker did not suggest to the Panel that it would be 
impossible to find such acceptable working conditions. 

(xxi) Law, Policy and Conclusions 

[188] As noted at the outset of these reasons, the worker’s compensable accident and claimed 
recurrence both occurred in 1997, and his claims and rights are thus governed by the provisions 
of the pre-1997 Act cited above. 

[189] In addition, the provisions of sections 112 and 126 of the Workplace Safety and 
Insurance Act, 1997 (“WSIA”) now require the Tribunal to consider and apply Board policy 
where relevant.  The Board provided a number of policies to the Tribunal as part of the Case 
Record in these appeals, including those in Package #1 (Initial Entitlement), #31 (Secondary or 
Non-Compensable Conditions), #34 (Worse Than NEL Level and Temporary Benefits), #47 
(Early and Safe Return to Work and Temporary Benefits as of January 1, 1998), #92 (Job Search 
Assistance), and #149 (Labour Market Re-entry), together with policies concerning the 
adjudicative process and those requiring that the worker be given the benefit of the doubt under 
decisions based on the merits and justice of an appeal. 

[190] The members of this Panel have carefully considered the substantial volume of evidence, 
arguments, policies and Tribunal decisions put forward by the worker or considered by the Panel, 
including the testimony of his witnesses and the worker’s various submissions recorded in these 
reasons.  We have determined that the results and our conclusion on each issue must be based 
principally on the medical evidence and the facts of the case.  We will now outline our 
understanding of the pertinent facts before turning to the result for each issue. 

(a) Neck, Upper Back and Mid-back 

[191] The worker sustained a compensable accident on February 6, 1997, when some of the 
goods shifted and fell on him at the back of the trailer he was unloading.  We are inclined to 
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accept that his complaints in August of 1997, which led Dr. Sauls to order him off work, were 
consistent with a recurrence of the pain to his back and neck described above in evidence. 

[192] The Board documents and medical records in evidence show that initial entitlement was 
granted only for the worker’s low back.  A NEL assessment was conducted in 1999 for a 
permanent impairment to the low back.  In its letter of January 7, 2000, a NEL Adjudicator at the 
Board informed the worker that his entitlement had been rated at 14%, and NEL benefits were 
paid for that injury. The worker testified that he was not pursuing a claim for any head injury.  
The worker’s first issue thus involves the Board’s denial of initial entitlement for his neck, upper 
back and mid-back. 

[193] Medical advice or relevant scientific data or evidence does not have to establish a firm 
and certain connection between workplace accidents and the injuries sustained or their 
consequences.  However, a Panel must be satisfied, on the balance of the probabilities raised by 
all the evidence, that the workplace accident caused or was a significant contributing factor to the 
injury or condition claimed by the worker, here an injury and permanent injury to the neck, mid-
back and upper back, in addition to the lower back. 

[194] In this case the Panel has determined, on the balance of probabilities, that the clinical 
notes referred to above and maintained by Dr. Sauls support an award of initial entitlement to 
benefits for the worker’s neck, but not for his upper back or mid-back.  In his initial reports in 
1997, Dr. Sauls did refer to an injury to the worker’s neck and, as noted elsewhere, the 
physician’s clinical notes did the same.  In addition, the worker’s own Form 6 Report also 
referred to his neck in the Injury box at the top of that Form.  

[195] On the other hand, only the term “back” is used throughout the medical reports and 
clinical notes, without differentiating among its various components.  Although the upper back is 
mentioned once later on in the clinical notes, as described below, or used to identify the areas of 
injury in Board correspondence, those references were all based on the worker’s own entries in 
the early reports, and separate or distinct injuries to the mid-back and upper back are not 
persuasively supported by independent medical evidence.   

[196] The one reference to the worker’s mid-back injury is contained in the decision of ARO 
Lennie dated September 28, 2001 (Decision #1), where the second bulleted point on page 4 of 
that decision stated that:  

 However, the doctor’s progress reports of  March and April, 1997 refer to a low back 
strain only and the community clinic report of April, 1997 notes that the mid back 
complaints have resolved and that the worker could resume his regular duties.  

[197]  As noted by the ARO, the two Progress Reports by Dr. Sauls did not describe any 
injury to the mid-back, but only the worker’s “low back strain”, his need for continued 
physiotherapy, and his possible return to work following further reassessment in the 
March Report, and then in 10-14 days in the April Report.  In both reports, Dr. Sauls added his 
view that complete recovery was expected.  The only other document which may be the 
community clinic report cited by the ARO is a Physical Rehabilitation Discharge Report dated 
April 25, 1997, which referred to an “tender mid back”, recorded “steady improvement with 
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treatment”, the worker’s ability to lift up to 60 pounds, and his capability of  “meeting his regular 
job demands”.  That Discharge Report made no reference to the upper back. 

[198] In fact, our review of the available evidence has persuaded us, on the balance of 
probabilities, that the bulk of the medical reports and clinical notes ignore the upper back 
altogether, and make insufficient causal reference to the accident and the claim for the mid-back 
to establish or support the claim for the mid-back.   

[199] Accordingly, the Panel cannot accept that the worker has established entitlement, based 
on his workplace accident, to benefits for his upper back or for his mid-back problems.  Our 
close review of the doctors’ reports and clinical notes contained in the Case Record and quoted at 
length in these reasons has led to our finding that the mid-back and upper back areas were not the 
subject of separate injuries caused by the accident  With due respect for the worker’s 
submissions based on the many references to his “back” pain and problems over time, the bulk of 
the medical references are directed at his “low back”, or his “lower back”, and not to the mid-
back or the upper-back.  While Dr. Sauls did make one clinical entry referring to the worker’s 
“upper back” on March 27, 1998 (Exhibit 18, page 16), that one note was made almost a year 
after the accident, and it did not expressly connect the reference to the accident, and all the other 
clinical notes referred simply to the worker’s back, or his lower back.  We must also point out 
that, in his Form 8 Report dated February 10, 1997, Dr. Sauls indicated that the worker’s injury 
had occurred at L5, or in his lower back.  

[200] The Panel also notes that, throughout the early days of response to the worker’s injuries, 
including the findings recorded in imaging or X-ray examinations, there were several references 
to the existence or aggravation of the worker’s degenerative disc disease (DDD), or to the 
presence of his “mild degenerative changes at L5 and S1” in Dr. Nguyen’s report to Dr. Sauls 
dated February 24, 1998 (Case Record, page 264).  We also note the reference to the “mild 
degenerative changes in the lumbar spine” in the diagnosis of Dr. Holtby and therapist Wilkes at 
their REC report quoted at paragraph 79 of these reasons, above, and Dr. Achar’s opinion about 
an “aggravation of the old DDD” in his report quoted above at paragraph 97.  In our view, these 
references clearly identified a possible alternative cause for any complains made by the worker 
in connection with his upper and middle back problems following the accident. 

[201] It follows from the Panel’s ruling on the claims for the upper back and mid-back that we 
cannot allow entitlement for a permanent impairment for the mid-back, as that claim was raised 
under issue 2 of the appeal from ARO Lennie’s Decision #1 of September 28, 2001. 

[202] This leaves open the possibility of a claim for a permanent impairment to the worker’s 
neck although, unlike the mid-back, such a claim was not separately put in issue under ARO 
Decision #1.  However, the Panel agreed to consider this issue following the worker’s opening 
submissions on the proper scope of Decision #1, as recorded in paragraphs 10 and 11 at the 
outset of these reasons.  In our view, neither the various medical reports nor the ongoing clinical 
notes kept by Dr. Sauls provide sufficient or persuasive support for a finding of permanent 
impairment to the worker’s neck.  On the contrary, in his report contained in Memorandum #69 
(see paragraph 77, above), Board Medical Consultant Dr. McDonald recorded his review of the 
worker’s medical files and his conclusion that “[t]here is no evidence of ongoing impairment in 
the cervical spine [the neck]”. 
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[203] The only further references to the cervical spine or neck are contained in the reports of 
Dr. Mody dated February 5, 2007 (see paragraph 81, above) and June 1, 2007 (paragraph 83), 
which both addressed and diagnosed the worker’s fibromyalgia which, as noted earlier, is 
considered to be a form of CPD.  As recorded elsewhere in these reasons, having misunderstood 
his options on a claim for non-organic CPD benefits under the “whole person” approach, the 
worker withdrew his claim for fibromyalgia and CPD benefits.  Without more , there is no basis 
for a finding of a permanent impairment to the neck and, as early as April of 1999, the Board 
Medical Consultant had expressly concluded that there was none. 

(b) 100% TPD Benefits 

[204] Under ARO Decision #1, the worker next objected to the denial of 100% TPD benefits 
during the two periods described above, i.e. from October 3 to December 16, 1998, and from 
January 13, 1999 to March 8, 2000, with the exception of the period when he worked at the 
cassette factory between June and August of 1999. 

[205] Among those Tribunal decisions cited to the Panel and noted earlier in these reasons, the 
worker asked us to consider Tribunal Decision No. 154/03 (released June 24, 2003) in 
connection with the Board’s denial of 100% TPD benefits during three periods when he was 
looking for work.  In that decision, the Panel referred to and adopted the reasoning set out in an 
earlier Tribunal ruling in these terms: 

Decision No. 1512/01 involved a worker who was found by the ARO to have engaged in a reasonable self-
directed vocational rehabilitation program in the form of a job search. The worker 
eventually found part-time work. However, the ARO limited the worker’s entitlement to partial 
“proportionate” temporary benefits during the relevant period on the grounds that the worker 
would not be entitled to full benefits under section 37(2)(b) as she was not involved in a medical 
rehabilitation program. In effect, the ARO had selected an approximately nine-month period of 
benefit entitlement which reflected an approximation of the likely duration of a job search VR 
program had the worker received VR assistance. The Panel found at the ARO had misinterpreted 
the Act and Board policy. The Vice-Chair found that previous Tribunal decisions had interpreted 
subsection 37(2)(b) to entitle a worker to full benefits if he or she was engaged in a self-directed 
VR program that could reasonably have aided the worker in getting back to work. It was stated: 
 

Hence, it appears that the Tribunal’s decisions are in line with the Board policy and that the 
test in determining entitlement to full temporary benefits for a worker who is temporarily 
partially disabled is whether there is evidence that, during the period of temporary partial 
disability, the worker demonstrated a willingness to participate in a rehabilitation program 
that would facilitate his or her return to employment. 
I do not read either the Board’s policy or the Tribunal’s decision as stipulating that a 
worker’s entitlement under this subsection is limited to a duration of time equivalent to the 
likely duration of the VR assistance the worker would have received had such assistance 
been provided. Consequently, I conclude that the ARO erred in limiting the worker’s 
entitlement to full temporary benefits, during the period in question, to a period of time 
equivalent to the likely duration of job search sponsorship. In my opinion, the worker can 
have entitlement to full temporary benefits throughout the period in issue, subject only to 
the qualification provisions in section 37. 

 
Reference is also made to Tribunal Decision No. 789/99 which involved the decision of a 
review officer relying upon the time limitations set out in subsections 53(12) and (13) of the Act. 
The Vice-Chair in that case, as well, was of the view that the worker’s FEL supplementary 
benefits resulting from the worker’s self-directed job search were not restricted by the provisions 
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of subsections 53(12) and (13) of the pre-1997 Act. The Panel in that case stated: 
 

… It is clear that the job search assistance limitation was meant to apply only to any such 
assistance provided by the Board within the ambit of a formally structured VR program. 
The contents of those subsections have no applicability to the jurisprudential concept of a 
self-directed VR program. 

 
This Panel agrees with the reasoning of these decisions. In the case before us, the Board 
accepted the worker’s job search list (at least to the extent of awarding full benefits throughout 
part of the period in question) and there is no decision or other determination in the file to support 
a finding that the worker failed to cooperate in a medical or vocational rehabilitation program or 
otherwise excluded himself from the operation of section 37(2) of the Act. Consequently, insofar 
as neither the Act nor the relevant policy documents provide limitation periods to the extension of 
benefits under section 37(2), it follows that the worker is entitled to full benefits under this section 
until September 29, 1999, when a Board-sponsored LMR plan was initiated. 
 

[206] In Tribunal Decision No. 3404/00 (released January 20, 2004), the Vice-Chair included 
the following views in his analysis of a worker’s self-directed job search: 

The issue in this appeal is whether the worker is entitled to full temporary partial disability 
benefits for the period from June 7, 1991 to December 5, 1991. As noted above, the Board 
awarded the worker 50% temporary partial disability benefits for the period in question. 
. . .  
 
Early Tribunal decisions considered the issue of whether a partially disabled worker for 
whom suitable work has not been made available and who had not been offered vocational 
rehabilitation services by the Board is entitled to full temporary partial disability benefits (see 
Decision 2 and Decision 59). Those decisions, and the preponderance of decisions decided since 
on the point, have adopted the approach that, in general, a worker in those circumstances is not 
relieved of obligation to mitigate his situation. They have held that a worker in such 
circumstances has an obligation to search for suitable modified work, and that a failure to do so 
will result in an award of proportionate, rather than full temporary partial disability benefits. In 
this regard, Decision 59 stated in part: 
 

In this Panel's view, it is not unreasonable to expect that in most cases, a worker will be 
required to perform a reasonable job search as part of any rehabilitation program, 
regardless of whether the Board has found it necessary to provide the worker with 
specific rehabilitation services. Thus, although the Board may not have established a 
specific rehabilitation program, it is not unreasonable to conclude that a worker who has 
the capability of looking for work but has chosen not to undertake a reasonable job search 
is not fulfilling a basic minimum requirement and hence will have failed to co-operate in 
a rehabilitation program aimed at getting the worker back to work. 

 
In my view, however, the circumstances of the worker take him out of the general case. 
Section 37(2)(b) imposes an obligation on a worker to act reasonably to mitigate his or her 
particular circumstances.  I agree that “in most cases” in order to be entitled to full benefits 
pursuant to that provision the worker will be required to search for suitable work. In the 
circumstances of this case, however, I accept that the worker believed that it was probable that 
his grievance would be resolved in his favour and that he would subsequently return to work 
with the accident employer. Given that the worker held that honest belief, I find that it was 
reasonable for him to await the outcome of the grievance arbitration rather than seek alternative 
employment during the relatively brief period in question. 
 
I also note that, in October 1991, the Board, when faced with the choice of providing the 
worker with VR services to obtain alternative employment or directing his file to its 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 139 of 175



 Page: 54 Decision No. 691/05 

 

 54

Re-employment Branch with the objective of possibly reinstating the worker into his 
pre-accident employment, chose the latter course. The fact that the Board, presumably acting in 
the worker’s interests, considered it more advantageous to pursue the remedy of re-employment 
rather than to assist the worker in seeking alternative employment adds weight to the view that 
the worker acted reasonably in making the same choice for himself on his own. 
 
Further I note from the materials that the worker was in relatively close contact with the 
Board throughout the period in question. In these discussions which occurred between July and 
December 1991, the worker regularly advised the Board that he was willing to participate in VR. 
Although the mere “willingness” of the worker to participate in VR in the absence of a VR 
program offered by the Board, would not, by itself, entitle the worker to full temporary partial 
disability benefits, in my view, the fact that the worker did express such willingness to the Board, when 
taken together with the circumstances described above, make it appropriate to award the worker full 
temporary partial disability benefits during the period in question. 
 

[207] The Panel concurs with these analyses.  From his testimony and the documentary 
evidence on this issue, we have been persuaded that the worker was cooperating with the Board 
in its efforts to get him back to work at the accident employer, either in the shunting job or the 
other assignments referred to in evidence, in terms fully recorded above which we do not need to 
repeat here.  As of the latter part of 1998, the Board had not yet determined that the worker was 
entitled to NEL benefits for the permanent impairment of his low back, which prompted their 
view that his pre-injury trucking work was suitable.  The worker remained in contact with both 
the Board and the accident employer during this time and afterward, and the Panel will therefore 
grant the worker entitlement to 100% TPD benefits between October 23, 1998 and 
December 16, 1998. 

[208] The worker was laid off from his factory job on August 26, 1999, and he remained 
unemployed and looking for work between that date and the start of his LMR program in 
March, 2000.  The worker testified that he asked the Board for help during this period, and he 
maintained extensive and detailed job search records which, it must be noted, were not shared 
with the Board at that time.  We have determined that this form of self-help and the worker’s 
self-directed job search, which he maintained over approximately 18 months, qualified him for 
100% TPD benefits for the various reasons established in the evidence and analyzed in the 
Tribunal decisions cited above.  These reasons include the worker’s continued efforts to seek 
employment in a variety of sectors, both through his work for his accident employer described 
above, and in the evidence given by his half-brother and the bus driver, who both testified about 
the worker’s constant interest in obtaining employment with the half-brother’s employer or with 
the municipality for which the bus driver worked.  The Panel accepts all of this evidence as 
support for the worker’s claim to 100% TPD benefits during these periods of layoff. 

[209] In the result, this Panel will award the worker 100% TPD benefits between 
January 13, 1999 and March 8, 2000, subject to those monies which he earned on his 
assignments through the accident employer.  Between the information on the Case Record and 
the worker’s own tax returns, the Board will have the data necessary to calculate the net result of 
this award which increases his TPD benefits from 50% to 100% between the dates or periods just 
described, using the same wage rate as was used for the payment of lost wages at other times. 
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(c) Physiotherapy Costs 

[210] As noted above, the worker withdrew his appeal in respect of the physiotherapy costs 
totaling about $220, and his appeal claiming ongoing physiotherapy expenses, referred to in 
paragraph 133 of these reasons and denied under ARO Decision #1. 

(d) Suitable Employment or Business (SEB) 

[211] Turning to ARO Decision #2, the Panel has decided that the SEB of Network Engineer or 
Information Technology (IT) work, including all the courses, training and job search activities 
provided in the LMR plan for that SEB, was suitable, safe and sustainable for the worker.  All 
the assessments, LMR plan details, progress reports and their sequelae are set out or referred to 
in these reasons, and they do not bear repetition at length here.   

[212] Whatever NOC class number was applied, the worker testified that the occupations and 
demands of the two classifications were essentially the same.  Referring to that re-numbering of 
the IT category, in Board memorandum # 177 dated October 1, 2004 (Case Record Addendum 
No. 3, pages 36-37), a Board Return to Work/Labour Market Re-entry (RTW/LMR) Advisor 
described those changes as having been designed to deal with gaps and shortcomings in the IT 
occupations under the former NOC 213. 

[213] In that same Board memo No. 177, the RTW/LMR Advisor set out his extensive review 
of the various assessments, plan proposals, progress reports, training programs, résumés and 
other documents recording the worker’s LMR plan and training.  The Advisor also reported his 
contact with local job banks which confirmed a large number of opportunities in the field of 
“technical support” for which the worker had been fully trained, and a relatively high placement 
rate for that field, especially for graduates holding the special designations achieved by the 
worker. 

[214] In the end, this RTW/LMR Advisor offered the opinion that the criteria for a SEB in IT 
support employment had been met, that those jobs were physically suitable for the worker, and 
that his achievements and credentials all supported his employability.  The Advisor also recorded 
his impression that the worker’s basis for seeking a reassessment was a lack of available jobs, 
which was correctly described as a false premise for another LMR plan in view of the number of 
jobs available within the NOC 228 category.  While the worker did take issue with the different 
weights for lifting under the two SEB classifications in relation to his restrictions, from “light” to 
“medium”, there was no satisfactory or persuasive evidence to establish to our satisfaction that 
the worker would be required to lift heavy objects on a regular basis under either NOC code.  

[215] Finally, in October of 2004 the RTW/LMR Advisor noted the essential element which we 
have also relied on in this issue – the fact that the worker completed his lengthy training in the 
field of IT and was successful in obtaining work in the IT field at the City.  The worker had 
explained his termination from that job to ARO Rubino based on the possibility that he lacked 
sufficient experience for the City help desk work at night and, most importantly, he testified to 
this Panel that he has continued to seek employment in the IT field since that layoff, on the basis 
that he would like to find regular work in that field.  While the Panel commends these ongoing 
efforts by the worker, we have concluded that those job search efforts are entirely consistent with 
the finding of suitability for the SEB of IT employment in relation to his medical restrictions, 
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and we therefore find that neither the worker’s difficulty in securing an IT job, nor any conflict 
between the SEB and his limited medical restrictions, is any basis for starting over in a new and 
separate LMR retraining program under a different SEB. 

[216] We note that a different result was provided by the Panel in Tribunal Decision 
No. 1108/04 (released November 30, 2004) cited by the worker, where the SEB of a computer 
programmer was found to be inappropriate based on the severity of chronic low back problems 
developed several years after the SEB was established for a right ankle disability.  That is not the 
situation here, where the worker completed his lengthy computer training courses, worked in that 
field at the municipality for several months, and continues to seek employment in IT work to this 
day.  The Panel has thus determined that any medical restrictions pertaining to his low back or 
neck do not prevent the worker from seeking or taking employment in the IT field under 
NOC #228. 

[217] Towards the conclusion of our hearing, the Panel asked the worker about his current 
condition and well-being.  He indicated that he was on pain medication, as he had been for a 
number of years.  However, he also testified that he could tolerate or work through the pain, and 
that he has continued to look for work in the IT field, which the worker believes should provide 
some opportunity to get up, move around and get relief from any pain caused by sitting at a 
computer. 

(e) New LMR Plan and FEL Benefits 

[218] It follows from this decision, and the worker agreed with this position during the hearing, 
that a denial of his objection to the chosen SEB assignment and training would necessarily lead 
to a denial of an LMR reassessment, the development of a new SEB and LMR plan, and 
entitlement to his lost wages or FEL benefits after he left the City computer job in April 2003.  
We appreciate that the worker returned to a trucking job between February and June of 2004, and 
that those earnings would be deducted from any entitlement, but FEL supplementary benefits 
cannot be calculated when the chosen SEB and all the resulting training has been found to be 
appropriate, and that employment in some aspect of the IT and computer fields continues to be 
suitable, safe and sustainable for the worker. 

[219] Accordingly, the worker is denied entitlement to a further LMR Plan and, as noted at 
paragraph 155 of these reasons, he takes no issue with the SEB wage rate of $14.50 an hour used 
to calculate his FEL benefits, so that aspect of the matter does not require any further 
consideration by the Panel.  It also follows from our ruling on the worker’s request for a new 
SEB and LMR plan that the worker’s claim to additional FEL supplementary benefits after he 
left the City IT job, which is the third item under ARO Rubino’s Decision #2 dated 
December 7, 2004, must also be denied.   

[220] FEL supplementary benefits are awarded when a worker is co-operating in an ongoing 
LMR plan, or it has been determined by the Board that a worker would not benefit from such a 
plan.  In fact, the worker had completed his full LMR plan and training program before he was 
hired by the City IT department, and therefore the worker is not entitled to FEL supplementary 
under the provisions of WSIA.  Having thus determined that the worker’s chosen SEB was and 
remains suitable for the worker, any difficulty he has faced in his IT job search, which continued 
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at the time of our hearing, must be market-based, and not derived from the suitability of his 
SEB/LMR career training.   

(f) Calculation of FEL Benefits 

[221] Under ARO Decision #2, issue four involved the calculation of the worker’s FEL benefits 
at their initial determination on December 1, 2001, and again at their first review date on 
December 1, 2003.  The worker also agreed that, because the last of the ARO decisions under 
appeal to the Tribunal was Decision #5 dated April 18, 2006, and the Board’s calculation of his 
FEL benefits at the final review date was made as of December 1, 2006, there was no final ruling 
at the Board on that later review, and thus it was not and could not be raised as an issue before 
this Panel. 

[222] As noted under our earlier review of this issue, the worker’s objection to the calculation 
of his FEL benefits did not involve the use of the SEB hourly wage rate of $14.50, but his 
position that the SEB of computer technology was inappropriate.  Having denied his objection to 
the SEB and reviewed the worker’s dialogue with the Panel on this subject, the Panel has 
concluded that he has accepted the $14.50 hourly wage rate chosen for his benefits, and that this 
aspect of the worker’s objection must therefore be denied. 

(g) Reconsideration of ARO Decision #2 Dated December 7, 2004 

[223] As discussed with the worker during a review of the issue agenda at the outset of our 
hearing, this item was included in the worker’s Notice of Appeal and the Hearing Ready Letter 
out of an abundance of caution, to ensure that all final decisions at the Board were included for 
review in his appeal to the Tribunal.  It is thus redundant of the matters dealt with and decided 
under ARO Decision #2, and we do not need to repeat those rulings here. 

(h) Travel Expenses 

[224] Board OPM Document No. 17-01-09 includes the following provisions: 

Policy 
 
The WSIB pays all reasonable expenses incurred when, on the direction or approval of the WSIB, a 
worker, or another person designated by the WSIB, must travel in relation to a claim.  

Guidelines 
 
The WSIB does not reimburse travel costs incurred by a worker while conducting routine job search 
activities; however, it reimburses the worker for transportation and related expenses incurred while 
attending WSIB-sponsored training-on-the-job programs. 
 
For claims not yet allowed the WSIB must pre-authorize attendance at health care appointments for special 
clinical investigations or examinations. If the claim is subsequently not allowed, out-of-pocket expenses, 
such as travel, accommodation, and meals, will be reimbursed as an administrative cost to the WSIB. For 
information on reimbursement of lost wages while attending health care appointments, see 17-01-05, Wage 
Loss for Health Care Appointments. 
. . .  
 
Mileage 
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When public transportation is not available and a personal vehicle is used, payment is made at the approved 
mileage rate. For the current rate see 18-01-05, Table of Rates. 
 
 

[225] The worker has claimed reimbursement of his mileage costs for visits to Dr. Sauls on 
November 22 and December 14, 2004 and on January 10, 2005.  As noted in our earlier review 
of this claim, it involves mileage of 178 kilometers plus parking for a total claim of $188.31.  
However, the worker incurred these claimed expenses without the prior direction or approval of 
the Board, when the worker undertook these visits to Dr. Sauls.  In fact, as noted above, these 
trips even preceded Dr. Sauls’ conversation with the Claims Adjudicator at the Board about the 
NEL reassessment, which took place on April 27, 2005.  Accordingly, the Panel must also deny 
the worker’s appeal in connection with his travel expenses over a possible NEL reassessment.  
He did not have the Board’s permission to incur those costs, and Dr. Sauls effectively concluded 
that a reassessment was not called for because the worker’s medical condition had not changed. 

(i) Medical Restrictions 

[226] Issue 5 under ARO Decision #2 has involved the worker’s further objection to the scope 
and impact of the medical restrictions which applied to him, in contrast to those limitations 
which were established or referred to in the two NOC code classifications referred to above.  The 
worker went on to cite medical reports provided in 2005 and 2007 with reference to his 
fibromyalgia and CPD condition, which reports were provided up to a decade following his 
accident at work.  He also referred to his colour blindness with particular reference to the 
monitoring work at the City job, but it must be pointed out that this condition did not prevent 
him from doing well throughout his extensive training program, that he did stay at the City 
computer job for several months, and that he told Mrs. Rubino that it may have been his lack of 
experience on computers which cost him that job, and not his eyesight. 

[227] The worker also asked us to consider the applicability of Tribunal Decision No. 1108/04 
to the suitability of IT work for his restrictions (see paragraph 213, above), but we have already 
recorded our view that the different facts and medical circumstances of that ruling do not assist 
the worker in his appeal on this issue. 

[228] In the end, we consider that this issue is directly connected with the entire question of the 
suitability of the chosen SEB of work in the IT field, on which the Panel has already recorded its 
decision.  None of the worker’s submissions concerning his eyesight, lifting restrictions or long 
sitting have been accepted as sufficient or persuasive grounds for granting a new SEB 
assessment or LMR program, for all the reasons already set out in this decision.  As the Panel has 
noted, the worker’s capacities, tolerances and limitations for prolonged sitting and heavy lifting 
were fully considered and developed in the REC report of August 7, 1998 (see paragraph 79, 
above), and they were also considered by the Board when it developed and proceeded with an 
appropriate LMR plan accepted by the worker.  No further restrictions or limitations have been 
provided in subsequent medical reports in terms which would support a new plan. 

(j) NEL Reassessment and CPD 

[229] As we have also noted above, following our discussion about the NEL reassessment for 
an organic injury and the worker’s claim for fibromyalgia and CPD benefits based on a non-
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organic condition, the worker wholly withdrew his appeals on those last two issues, and this 
result will be confirmed in our disposition of this appeal. 

[230] This leaves the possibility of a reassessment of the worker’s 14% NEL benefits for his 
organic low back injury, which was confirmed to the worker in January of 2000.  As noted in the 
text of paragraphs 167-171 of these reasons, Dr. Sauls did not provide any sequel or support for a 
deterioration of the worker’s organic injuries when that possibility was raised by the worker in 
late 1999 or early 2000.  In fact, the worker’s own testimony clearly established that Dr. Sauls 
had told the Board that “nothing had changed” in the worker’s condition.  This evidence leaves 
the Panel with no support for any worsening of the worker’s condition, a change which must be 
established before there is any basis for ordering a reassessment of a NEL award.  Accordingly, 
on the balance of the probabilities established by all the evidence on this issue, the worker’s 
appeal and request for such a NEL reassessment must also be denied. 

(k) Confirmation of ARO Decision #2 

[231] Again, this issue arose from the worker’s objection to the confirmation of ARO 
Decision #2 dated December 7, 2004, in a final ruling on that decision issued April 18, 2006.  It 
is therefore also redundant of our dealings with those issues recorded above in these reasons.  
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DISPOSITION 

[232] For all the reasons set out above, the worker’s appeals are allowed in part. 

[233] The worker is granted initial entitlement to benefits for an injury to his neck in the 
compensable accident of February 6, 1997. 

[234] The worker is denied initial entitlement to benefits for an injury to his upper back and 
mid-back.  

[235] The worker is denied entitlement to benefits for a permanent impairment to his mid-back, 
upper back and neck. 

[236] Subject to any other earnings by the worker, the worker is granted entitlement for 100% 
temporary partial disability (TPD) benefits between the following dates:  

(i) between October 3, 1998 and December 16, 1998; and 

(ii) between January 13, 1999 and March 8, 2000. 

[237] The Board will calculate the benefits awarded under this paragraph. 

[238] The worker’s appeal in respect of the cost of physiotherapy treatments is deemed to have 
been withdrawn by the worker. 

[239] The worker’s appeal on his objection to the suitability of his SEB of technical 
occupations and computers and information systems is denied, as are his entitlement to an LMR 
reassessment, a new and different SEB, and a new LMR plan. 

[240] The worker is denied entitlement to FEL supplementary benefits following his departure 
from the City computer job on April 1, 2003. 

[241] The worker’s appeal over his objection to the calculation of his FEL benefits at the date 
of their initial determination and the first FEL review is denied. 

[242] The worker’s appeal over his claim for reimbursement of certain travel expenses in 2004 
and 2005 is denied. 
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[243] The worker’s appeal over his claim to a reassessment of the 14% NEL rating for his 
organic back injury is denied. 

[244] The worker’s appeal for CPD benefits is deemed to have been withdrawn by the worker.  

 DATED:  February 11, 2008 

 SIGNED:  G. R. W. Gale, B. Wheeler, M. Ferrari 

 

20
08

 O
N

W
S

IA
T

 4
02

 (
C

an
LI

I)

Volume I - Page 147 of 175



MR PAUL TAYLOR 
 

 

Dear Mr. Taylor: 

40 Untvu1ity 
Jw,11,.,. 
Sw&.401 
TDroma ON M5J 
l1'1 
T•ltphone: 
(416) 844-1014 
1-800-387•0773 

TTY; 

1•100-317-0050 

PTAYIDR 
 

40, IYIIIIIII Unl'lllli'ly 
IYTHU401 

Toronto ON M5J 111 

T ,1,p11on1 
{4181:MHOH 
1-aoo-317-ans

ATS: 
1-800,387-0050 

Fax 1616oopitllf ; 
(416) 844-3800 [416) 344-3600 

This letter Js in response to our recent telephone discussions when you requested that I Issue an 
addendUm to my October 18, 2005 decision. ft Is your position that my decision should have also 
included a ruling on the Issue of medtoal restrtttlona. 
I was originally contacted by the operating area about this Issue shortly after Issuing my o,tglnal decision. 
At that tfme I explained lhe Issue of medical restrictions has already been addressed In an earlier 
Appeals Resolution Officer (ARO) decision dated December 7. 2004. Since my decision did not grant 
any additional enttuement. and I am not In a posllon to aJterthe decision of a colleague, i explained that 
any objection to Olis Issue would have to be dlrectad to the WOt1cplace Safety Insurance Appeals Tribunal 
(WSIAT). It appears this Information waa conwyed to you during a meeting With Ms. L. Mltschele on 
November 22, 2ooe, and confirmed as part of her letter to you dated January 19, 2006. 

In order to further clarify your enquiry, please note the foNowtng es It pertains to 1he tssue of medical 
restrictions In your file. The dedslon from the ARO, Ms. C Rubino dated December 7, 2D04 dealt In part 
with your concems about your ablltty to physlcally perform the ldentffled job objectJve because you 
believed It exceedid your macffcal restrtctlons, Page 0 of the decision from Ms. Rubino indicates; "In Mr. 
Tayto(s case, there IS no evidence that his comper11able condition has deteriorated or that his physical
restrictions have changed in any way making the SEB unsuitable." 
In a letter dated December 21, 2004, you requested that Ms Rubino reconsider her decision. Sha 
responded to your request in letter dated January 18, 2005. When addraaslng the Issue of medical 
restrictions, her response Indicates; "Your concems with respect to the llftinr, and sitting requirements 
associated with the SEB were already addressed In the December 7, 2004 decision where it has been 
concluded these physical '9strictlans a,e Within the expectations of the seB ... 1here Is cunently no 
Information contained In your dllm file to either indicate that your physical restrictions have changed In
any way nor Is there any Information to show that your <:0mpansable condfflon has deteriorated." 
Mr. Taylor, t trust this explanation fully addresses your concerns, and e,cplains why I am not In a pasitlOn 
to amend my original decision. While I can appreciate you may not agraa with the conclusions reached 
in my decfsion, and the deeiSlon made by Ms. Rubino, the proper avenue for addressing these matters is 
to pursue an objection with the WorkpJace safety Insurance Appeals Tribunal (WSIAT).

Sincerely, 
: .. :. - �-- ····� 

Corrado Clrfnna 
Appeals Resolution Officer 
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Claim: 

Worker: 

Employer: 

ObjectloB by: 

A WORKPLACE SfflTY AND INSJJBANCI BOARD 

APPEALS RESOLUTION OFF'ICER DBCISION 

 

Paul Taylor 

Pivotal lntecratlon (not partidpating) 

Worker 

Nature of Enquiry: TIie worker bu requested an expedited written dedlion 

ISSUES; 

1. The worker objects to the decision of the adjudicator denying travel expenses while seeking
medical attention.

2. The worker objects to the decisioJI of the adjudicator denying a non economic loss (NBL)
reassessment.

3. The worker objects to the decision of the adjudicator dated May 131 2005 denying entitlement
under the Chronic Pain Disability (CPD) guidelines.

HOW THE ISSUES ARISE; 

The worker was employed as a truck driver with Pivotal Integration. On February 6, 19971 he 
sustained an injury to ms Jow back when a load ofboxes fe1J on him. Initial diagnosis was a low 
back strain. 

In January 2000 the worker was granted a 14 percent non economic Joss (NEL) award for the 
pennanent impairment resulting from this injury. 

When a return. to work with the accident employer was ruled out as an option, the worker was 
rcfened for Labour Market Re-cntty (LMR.) assistance in March 2000. A suitable employment or 
business (SEB) job objective of Technical Occupations and Computer and Information Systems 
was identified. 
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Paul Taylor claim  pagcl 

At tbe time of the initial future economic loss {PBL) detennination in October 200 I, the FBL 
benefit was based on the identified job objective using mtry•level earnings of $14.40 per hour. 

The worker then participated in a S2-wcck Network Engineering Diploma program at Trios 
Co11ege. FoDowing successful completion of this program, he participated in a WSIB assisted job 
search. The worker wu able to secure anployment with the City of Mississauga starting on 
December 16, 2002, working as a Systems Suppon Specialist earning $14.SO per hour. 

The worker later informed the WSIB that his employment with the City of Mississauga had been 
terminated in approximately March 2003. At the time of the PEL benefit tcView, the adjudicator 
concluded that although he was not working at that time, Mr. Taylor continued to have the 
DfJCeSS81'Y skills to work in the identified SBB job objective. Therefore, the FEL benefit was based 
on projected earnings of $14.S0 per hour, which is what he had been earning while employed with 
the City ofMmissauaa. 

In September 2004, the worker indicatr.s that he returned to his pre injury job as a truck driver 
caromg SJ4.SO per hour for a 40 hour work week. 

The worker objected to the FEL decisions and requested further retraining, maintaining that he 
did not have sufficient skills to re-enter the workforce. In a decision dated December 7, 2004, an 
A�ls Resolution Officer (ARO) concluded the worker bad the necessary skills to be employed 
within the idc:ntified job objective, confinned the PEL awards as being correct, and denied further 
LMR services. 

The work.er has since objected to tms decision and was scheduled to attend a Workplace Safety 
Insurance Appeals Tribunal (WSIA 11 hearing in April 200S. However, at that time it was 
dctenniued there had been additional issues raised by the worker that would first require decisions 
from the WSIB. therefore the Tribunal hearing was adjourned. 

The worker has requested entitlement under the Chronic Pain Disability policy, and a NEL 
reassessment on an organic bam. Additionally, the worker has requested rcimbursemenffor 
_travel costs to aee a doctor to obtain medical reports pertaining to bis WSIB claim. 

The workm additional requests have since been denied by the adjudicator and arc cum:ntly 
before me. 
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Paul Taylor claim  

Amhm:it:Y Rcir,ence

15-04-03 Chronic Pain Disability
18-0S-09 Jle..detc:rminations and Recalculations
11-01-05 Deter mining Maximum Medical Recovery
17-01-09 Health Care Travel and .Related Expenses

A§SESSMENT OF EVJRINCE AND SDBMJ5SIQNS; 

page3 

In arriving at my decision, I considered the information in the claim files, the relevant 
sections of the Act, and the appropriate operational policies. 

Pament g(TmclBqatscs 

The worker bas requested reimbursement of travel expenses for three trips to attend 
mcdica1 appointments to seek further medical reports for the purpose of requesting a NBL 
reanessment. For each of these medical appointmeuts the worker is requesting 178 km 
round-trip, plus parking on one of the dates in question. 

The adjudicator concluded the worker could not be reimbursed for these medical visits as 
be had attended the medica1 appointments without the direction or pre approval of the 
WSIB and therefore reimbursement for these trave1 costs was not wmanted under the 
applicab1c policy. 

Policy 17-01..09 states the WSIB pays aD reasonable expenses incurrc,d when on the
direction or approval of the WSIB, a worker must travel in relation t� a claim. 

In other words, if at the direction or pre approval of the a(ljudicator the woner had bceo 
asked to see a doctor, he would have been entitled to travel expenses. However. in this 
particular case, the worker on his own initiative has decided to pursue additional medical 
infonnation for the sole purpose of requesting a NBL rcmsessmcnt. There is no provision 
within the policy 1hat allows for rcimburscma1t of expenses for such travel. 

The worker cites the policy on NBL re-assossmems to support his request indicating that 
policy states medical travel cxpcnscs arc paid regardless of the outcome. However, it 
should be noted this is not a case involving a NBL reuscssmcnt. If the worker was granted 
a NBL re1sseasment., he would then be attending a medical appointment authorized and pre 
approved by the wsm, in which case he would logically qualify for those expenses. 

Volume I - Page 151 of 175



• •• -• • -• ••• • • o ... --�-�-.. • 0 ••• • ... -----•· ,, ,, .. ,OM• 
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Based on my review of the available information and the applicable policy, the worker is not 
entitled to travel expenses for the three trips he made to his trcatina doctor in late 2004 and 
carJy2005. 

NEL R.e:assessment 

The worker attended the initial NBL assessment in September 1999. Based on 1hc rcsuhs 
of that assessment and other mcdica1 infonnation contained in the file until that point in 
time, the worker was granted a 14 �t NEL award for the pennanc:nt impainneut to his 
lowbaclc. 

Since that time, there have been only two medical reports submitted to the file. The first is 
dated November 4, 2000 ft'om the worlccrs family physician. Thia report does not provide 
any objective medical findings but rather comments on the worker having difficulty using 
public transportation while participating in his LMR program. The report indicated the 
worker was Cl.pel'iencing excesswe va'bration while taking public transportation which was 
an impediment to his participation in the retraining program, and suggested that providing 
funding for a taxicab might alleviate some of the workers difficulties. 

The next medical report is from a chiropractor Dr. J. Singh dated JanU81}' 12, 200S. This 
report provides findings relating to the workers lumbar, tbomeic, and cervical spine. It 
should be noted the workers only area of eatitkment in this claim is for the lumbar spine. 
There is a decision from another ARO dated September 28, 2001. which denies entitlement 
in this claim for the upper back (the thoracic area) and neok. Therefore, J will only deal 
with the medical infonnation pertaining to the lumbar spine. 

The report from Dr. Singh provides the following objective findings re1ating to the lumbar 
spine: flexion 900, extension painful at 5° to 100 of movement. All other ranges of motion 
were found to be limited and paintbl, but no actual objective findings were recorded.· Wnen-· 
reviewing these findings from Dr. Singh and comparing them whh the initial NBL 
assessment, there is no c,videncc to suggest the worker has suffered a significant and 
pcnnancnt deterioration of his condition, and therefore the request for a NEL reassessment 
is not warranted. 
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Paul Taylor claim  

Enti!lqncnt to CPI) 

The following criteria must be presem before entitlement for CPD can be granted: 

1. A work-related injury occuned.

pages 

It is.an uncontested fact that cnFcbrwuy6, 1997 Mr. Taylor injumlhis back, while
perfonning bis job as a trod: driver.

2. Chronic pain Is c:amed by the Injury.

The worker maintains he baa bad ongoing significant complaints of pain :in his low back,
and that his condition continues to get worse. However, the worker's subjective
account of continuous, consistent, genuine pain is not substantiated by and treating
doctors, nor it is characterized/diagnosed by any treating doctor as <llronic Pain
Syndrome.

3. 'Die pain penlsts sls or more months beyond usual healing time of the Injury.

According to medical information, the usual healing time for this injury (low back
strain) would be in the three to six month range. Therefore the outer range of the usual
healing time would be February 1998. The worker continued to experience ongoing
pain beyond this date and was left with a permanent impairment as a rcsuh of this injury.

4. TIie degree of pain is lneonristent wltb organlc find.lap.

There is no information the file to suggest the degree of the workers pain is excessive or
not consistent with the organic findings in the file. There bas never been a suggestion
anywhere in this fi1e of a Chronic Pain Syndrome diagnosis.

The recent chiropractor's report dated January 12. 2005 indicates that given the chronic
nature of the worken complaints, and the time that had c1apsed since the original injury
his condition was not likely to DllfB'Ove. The chiropractor provided medical precautions
that iacluded sitting, standing or walking for no more than 20 minutes at a time, and
avoiding repetitive bcadmg, twisting, and reachmg. These restrictions are what are
generally referred to as "standard" precautions in keeping with what one would expect
from a worker with a low back impairment.
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Paul Taylor claim  

s. 'Die chrome pain Impairs eaml111 capacity.

page6 

Subjective information provided by the worker must be supponcd by medical or otaer
substantial oqective evidence, and must snow the persistent effects of chronic pain are
causing marked life disruption. Marked life disruption indicates the effect of pain
experienced by the worker and the effect on the workers activities of daily Jiving,
vocational activity, physical and psychological functioning, as well as family and social
relationships. There must be a clear and distinct disruption to the worker's life that is
consistent from the standpoint of occupational, social. and home life. The presence of
the word "alld" in the statement nsocial. occupational. and home life" suggests that aJJ
three must be present.

There have not been enough inquiries carried out to dctcnnine whether the worker
suffers a marked life disruption in his occupational, sodal, and home life. However,
there has never been any contmtion on the part of the worker that his social or home
life has in any way been adversely affected as a result of this injury. However, this is
essentially a moot point. as the worker bas already not met the CPD eligibility criteria 2
and 4.

It should be noted that occupationally, although the worker has suffered a wage loss, he
was able to fully participate in a LMR rctrainm,g program and was actually successful in
finding emplo)'Dlent in December 2002 with the City of Mississauga, He was released
from this job approximately four months later. Although the reasons for this dismissal
are not known, the December 7, 2004, ARO decision does find the worker had the
necessary skills to perform the job and that the job objective is ph)'Sicdy suitable for
him.

I also note the worker once again returned to work as a tNck driver performing what is
essentially his pre injury job in September 2004, and all inclications are he contin\les to
be emplo)'ed in this line of work. Having appm ently performed his pre injury job for the
past year would not be an indieation that occupationally, the worker has suffered a
marked life disruption.

Based on my review of aD the available information, I find th� worker does llOt meet the 
eligibility criteria for entitlement under the chronic pain disability policy. Specifically the 
worker does not fulfill the criteria of condition 2, 4, and 5. 
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CQNCLUSJQNS: 

1. The worker's requests for trawl cxpeascs incurred as a result of his recent vuits to a
doctor are denied.

2. There ia no objective medical iafonnation to support the worker has suffered a
significant, permanent deterioration of his compensable condition. Therefore, a NHL
JaSSeSSment is not warranted

3. The worm does not meet three of the five cligibllity criteria (2,4.S) for entitlement
under the Chronic Pain Disability policy.

The worker's objection is therefore, denied. 

Dated at Toronto, Ontario October 18 1 2005, 

(__ �
Corrado Cirinna 
Appeals Resolution Officer 
Appeals Branch 
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4 , -WSl8 Workpl1KeSafe1:y &
Insurance Board" 

ONT'AIIIO----------

CSFMT�� 
January 18, 2005

MR. PAUL TAYLOR

Dear Mr. Taylor: 

Toronto Office 
200 Front SlrtetWest
Toronto ON M5V 3J1 
Telephone: (416) 344-1014

1-800-387-0773
TTY: 1-800-387-0050

Fax: (418)344-3600
Website: www.W8lb.on.ca

TAYLOR, Paul 

When writing the WSIB 
plea1e quote lhe aboVe !lie
mmber.

Bureau de TOIOl'lto 
200, nre Front Ouest 
Toronto ON M5\I 3J1 
Ttll(lphone: (418) 344-1014

1-800-387-0773
ATS: 1-800-387.()050 

Ttlioopleur: (418) 344-3600
Site Web : www.Wllb.on.ca

lndlquez le nunllto adoaler'
dana toute � 
avecta CSPMT.

In yoLir correspondence dated December 21, 2004, you have requested a reconsideration of my dec1s;on
dated December 7, 2004. You base the request on your interpretation that the Information contained in my 
decision is Incorrect. In this regard, you have stated that the incorrect SEB was used and then changed 
and that this was not investigated. 

Section 121 of the Workplace Safety and Insurance Act (the Act) states the Workplace Safety and
Insurance Board (WSIB) may reconsider any decision made by It and may confirm, amend or revoke the 
decision. WSIB policy# 01..01-07 confirms this authority and gives the decision-maker the right to 
reconsider. 

An Appeats Resolution Officer decision is the final decision of the WSIB. In an enquiry-based system, the 
information gathering activities leading up to the final decision engages the workplace parties In this 
process. This allows every opportunity for the workplace parties to provide Information and evidence In 
support of their respective positions. 

The reconsideration authority is not Intended however, to be used to simply rehash the arguments of the 
workplace parties or act as another level of appeal and is only applicable In certain circumstances. 

The criteria, which would cause a decision to be reconsidered, are: 

1. A substantive defect In the decision or the decision making process.
2. Fanure to propel'iy apply the Act or approved WSIB polfcy.
3. Significant new evidence.
4. A typographical error which Impacts the decision.

In your particular case, you are correct In ldantlfytng that the ortglnal SEB fn this case was that of NOC 
code 2133-·Network Engineer/Administrator. 

The HRDC (Human Resources Development Canada) guide however was later changed In the year 2001 
to incorporate this occupation Into NOC code - 2281 - Computer Network Operators and Web 
Technicians. As explained In the LMR progress report of February 8, 2002, the NOC codes were updated 
to ref1ectt changes in the labour market. The changes In the NOC code however, did not in any way change 
your training requirements or create a need for a new skill set or addltlonal training. The Job qualifications 
remained the same. 
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You have also stated that because the NOC code changed so did the physical requirements. In this regard 
you are submitting that the Job Is physically unsuitable. 

Once again, as previously indicated to you in the decision of December 7, 2004, there is no documentation 
contained in your dalm file regarding a confirmed diagnosis of colotr blindness. If In fact this is a 
recognised condition, it did not however prevent you from successfully completing the Labour Program or 
from obtaining employment with the City of Mississauga. 

Stmllarly, your concems with respect to the llfflng and sitting requirements associated with the see were 
already addressed In the December 7, 2004 decision whereby it has been concluded that these physical 
restrictions are within the expectations of the SEB and are ones which can be accommodated If necessary. 
Your physical restrietions are within compliance of the requirements of both the former NOC code 2133 as 
well as NOC code 2281.

There is currently no information contained In your claim file to neither Indicate that your physical 
restrictions have changed In any way nor is there any information to show that your compensable condltlon 
has deteriorated. 

In summation, after reviewing your submission, I can find no grounds to change or reconsider the decision 
of December 7, 2004. 

If you continue to be dissatisfied with my decision, as you are aware you may proceed to the Workplace 
Safety and Insurance Tribunal (WSIAT). 

Yours sincerely, 

Mr&. C. Rubino 
Appeals Resolution Offtcer 
Appeals Branch 
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WORKPJ4A'E SAFETY AND INSURANCE BOARD 

APPEALS RESOLUTION OFFICER DECISION 

CLAIM:  

OBJECTION BV: Mr. Paul Taylor, Worker 

WORKER: Mr. Paul Taylor 

JSSUE(S) 

The worker, Mr. Taylor, objects to the suitable employment or business (SEB) and requests a
labour market re-entry (LMR) reassessment and a new LMR plan. 

M r. Taylor also objects to the denial of entitlement to the payment ofloss of earnings (WE) benefits from 
April 1, 2003 to February 23, 2004 and from June 2004 to date. 

HOW THE JSSUE(S) ARISES 

The worker, Mr. Taylor, iltjured his back on February 6, 1997 when a load of boxes fell on to him. At the 
time of the accident, he was employed as a truck driver. 

Mr. Taylor was diagnosed with a back strain and treatment rendered was conservative in nature with no 
surgical intervention. 

The worker went on to receive a 14 per cent non-economic loss (NBL) award (for a permanent 
impainnent) for his back in Januaty 2000. 

As the accident employer was unable to accommodate Mr. Taylor's pennanent restrictions, he was
referred for LMR assistance in March 2000. 

Following the LMR assessment, the SEB recommended for Mr. Taylor was that of NOC 228 - Technical 
Occupations and Computer and Infonnation Systems. 

Information on file indicates that Mr. Taylor attended and completed a 52 week Network Engineering 
Diploma Program at Trios CoUege followed by a job search program and a 12 month period of job search
both locally and regionally. 

Mr. Taylor successfully completed the LMR program and secured employment with the
City of Mississauga on December 16, 2002 working as a systems support specialist earning 
$14.S0 per hour. 
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Mr. Taylor's claim was reviewed in October 2001 to determine his eligibility to a future economic loss 
(FBI.,) award (DI review). The SEB of network engineer- NOC 2281 was used to calculate the FEL 
award using entry level wages of $14.40 per hour arriving at a monthly FEL benefit ofSl ,207.79 
processed for the period December I, 2001 to December 1, 2003. 

In December 2003, the worker informed the Workplaee Safety and Insurance Board (WSffi) that he had 
lost his employment with the City of Mississauga in approximately March 2003. 

The FEL award was reviewed {R 1 review) in March 2004. The FEL award was calculated using the
worker's earnings in employment with the City of Missiasauga, that being $14.SO per hour, representing a 
monthly FEL benefit ofSl,282.00. Even though the worker was not employed at the time of the RI FEL 
review, the adjudicator still accepted that the worker had the necessary ski II set to perform the occupation 
within the identified SEB. This FEL decision is dated March 12, 2004. 

The worker objected to both the DI and RI FEL decisions and requested further retraining. He submitted 
that the SEB was w1Suitable both physically and on the basis that he was unable to locate employment 
which eventually forced him to return to his pre-accident job as a trock driver. 

The worlc:er also requested the payment of LOE benefits from April 2003 to February 2004 and from 
June 2004 to the present. 

The worker's objection was denied for the reasons outlined in the adjudicator's correspondence dated 
October 6, 2004. 

This matter is now before the appeals resolution officer (ARO). 

RESOl .. 1.ITJON METHOD AND PROCESS 

Decision without a hearing - 60 day option. 

AUTHORITY 

Operational Policy Documents: 

18--04-19 - Objections to a FEL Dctennination; 
19-03-03 - Determining SEB and Earnings; 
19-01-03 - Vocational Rehabilitation Assessment, Programs Provided; 

19-03-05 - LMR Plans;
19-03-08 - LMR Reassessment;
18-03-02 - The Payment of LOE Benefits.
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Taylor, Paul 
Claim  
Page2 

ASSESSMENT OF THE EVIDENCE AND SUBMISSIONS 

The worker, Mr. Taylor, provided a detailed submission with respect to his objection in the 
correspondence dated November 1, 2004. 

Mr. Taylor stated that he is objecting to the adjudicator's decisions on the grounds that: 

• His daily job search indicates no jobs in his area suitable for his skills and experience.
• His medical restrictions indicate he should not be performing this type of work.

Mr. Taylor queried the availability of suitable jobs within the identified SEB arguing that he does not 
have the necessary experience to acquire whatever positions may be available. 

He further stated that the IT field is in a slump and that many of these jobs are being out sourced to other 
countries. 

Mr. Taylor also referred to WSIB operational policy 19-03-08 - and submitted that his case meets the 
"exceptional circumstances .. criteria noting the .,dot corn crash" and the after effects of "9/J 1 ... 

Mr. Taylor further disputed the suitability of the identified SEB stating that occupations in the IT field do 
in fact require heavy lifting, which therefore contravenes his physical restrictions. He also indicated that 
because of his physical restrictions he is unable to commute any lengthy distances to secure employment. 

In addition to the aforementioned, Mr. Taylor stated he has partial colour blindness and that this precludes 
him from work in this field. 

Mr. Taylor voiced concerns about being expected to continue job searching in the Mississauga area even 
though he has moved to Shelburne. He slated that this extensive commuting viola1es his physical 
restrictions. 

Mr. Taylor stated that he is presently working as a truck driver while still continuing to searoh for suitable 
employment both within and outside the IT field within close proximity to his home. 

Jn closing. Mr. Taylor stated that he hopes the WSIB will see that the LMR plan is both medically and 
employability wise, unsuitable and wishes the WSIB to agree to a second LMR plan and to allow for full 
temporary benefits from April l, 2003 to February 23, 2004 and again from June 2, 2004 to the present, 
deducting his current employment wages. 

He also requested that his present residence in Shelburne be used for employment options as well as job 
search activities. 

ln arriving at a decision in this case I have considered the inf onnation available on file having regard for 
Mr. Taylor's submissions. 
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Mr. Taylor injured his back in February 1997 and has a recognized permanent impainnent denoted by the
14 per cent NEL award. He is currently 38 years of age. 

Mr. Taylor particjpated in a lMR assessment in March 1990 which identified the SEB of network
engineer as being the most appropriate having regard for bis physical restrictions, social and vocational
background and )earning potential. 

It is noted that Mr. Taylor himself expressed interest in the field of computers and agreed to the identified 
SEB. Furthermore, he requested skill training at Trios College of Infonnation and Technology stating
that from his own research. he found they offered a comprehensive program and that this school was very 
reputable with employers.

Mr. Taylor was subsequently sponsored in a LMR program. which commenced in July 2000. The 
program consisted of the following:

• Academic upgrading at Career Essentials from July 24, 2000 to November 3, 2000.

• A 52 week Network Engineering Diploma Program at Trios College from November 13, 2000 to
December 31, 200 l .

• A job search training program at Career Dynamics from January 3 to January 29. 2002.

• A WSIB supported job search from January 30 to July 30. 2002.

• A WSlB supported reaional area job search from July 31, 2002 to January 31, 2003.

There is infonnation contained in the service provider's report that Mr. Taylor had expressed concerns
regarding the amount of lifting and carrying involved in a network engineering job. He was advised
however that a network engineer does a "virtual set-uf' and there are few physical demands inherent in 
the job. He was further advised that it is usuaUy only when a company is changing computers that there 
would be any requirement to run cables or carry monilors and that tho technicians usually handle this task.
Mr. Taylor was further advised that a network engineer would only encounter this occasionally and that 
lifting and carrying is not an essential duty of the job. It was further commented that if an occasion did
arise where minor lifting was involved, it would be very easy for an employer to accommodate this. The
service provider further infonned Mr. Taylor that with his experience, (the service provider's experience 
working with the SEB), the physical demands of the network engineer job are within his (Mr. Taylor's)
capabilities. 

With respect to Mr. Taylor's infonnation that he has colour blindness, after reviewing his case file,
nowhere in the LMR reporting nor anywhere else in the file is there any reference made to colour
blindness. Obviously, it oould not have been considered an impediment to participating in the LMR
program as the records show that Mr. Taylor did in fact successfully complete the IMR plan and
program. 
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It is further noted that Mr. Taylor went on to secure employment within the identified SEB, with the 
City of Mississauga effective De.cember 16, 2002. His job title was that of a systems support specialist,
earning SJ 4.50 per hour. This was a contract position for the period from December l 6, 2002 to
December 16, 2003 which included a six month probationary period. Mr. Taylor however was released 
from employment some time in March 2003. Interestingly enough however Mr. Taylor has not provided 
any specific reasons for his dismissal and originally stated he did not know why he was let go. 
Mr. Taylor later submitted that he may have been let go because he did not have the skills or experience
they required. l find it somewhat unusual that Mr. Taylor would be released from the employment still 
within the probationary period without any valid reasons being provided to him for his dismissal. 

Regarding the issue of suitability of the identified SEB with respect to Mr. Taylor's physical restrictions.
it is my opinion that no evidence has been brought forward to show that the SEB requirements fall outside 
of Mr. Taylor's physical precautions. It is recognized that he docs have a pennanent impairment with 
pennanent physical restrictions, which are clearly outlined in the LMR plan. None of these restrictions 
however, should preclude him from working as a network engineer. 

Mr. Taylor has further submitted that despite an exhaustive job searoh, he was unable to secure new 
employment in the IT field and suggests that it is due to his lack of experience. In this regard he has 
requested further retraining and/or sponsorship in self-employment. 

In response to this request. I have noted that Mr. Taylor successfully completed the 
Engineering Network Program at Trios and docs in fact have the necessary requisite skills to be
considered employable within the identified SEB. Employment statistics referred to in his claim file 
confirm the availability of employment within the SEB within the general labour market. Mr. Taylor 
himself has demonstrated his employability through acquisition of employment at tho City of Mississauga,
albeit short lived. 

WSIB Operational Policy 19-03-08 - speaks to LMR reassessment as follows: 

"The WSIB provides an LMR reassessment if:

• TI1e worker's attempt to return to extensively aceommodated employment in the SBB is 
unsuccessful, or,

• The worker successfully returned to extensiveJy accommodated employment but the job no
longer is available.

• In general workers are entitled to only one LMR assessment and plan.

The WSIB provides an LMR reassessment if. due to a deterioration in the worker's condition:

• The SEB becomes unsuitable or

• The worker is unable to continue working in the SEB.

• Except in exceptional circumstances, workers are not reassessed when unemployment is due
to plant Jayoff s1 closures, strikes or for other employment reasom.
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Exceptional circumstances include a worker returning to an extensively accommodated job in the 
SEB (with the accident employer or a new employer) that later becomes unavailabJe. In these 
circumstances, the decision-maker considers whether the worker: 

• Is pennanently laid off.

• The worker and workplace accommodations are so significant that a comparable job is
unlikely to assist in the labour market."

In Mr. Taylor's case, there is no evidence that his compensable condition has deteriorated or that his 
physical restrictions have changed in any way making the SEB unsuitable. 

Furthennore, his case does not fall within the category of exceptional circumstances. ln summation. 
Mr. Taylor does not meet the criteria for a LMR reassessment or a new LMR plan. 

With respect to Mr. Taylor's request for the payment of LOE benefits between April 2003 and 
February 2004 and between June 7, 2004 to date, he has provided no reasoning nor evidence to account 
for why he feels he is entitled to the payment of these benefits during this period of time. Once again, 
there is no evidence on file to show that his condition has deteriorated below the NEL level and therefore, 
there is no basis to consider the payment of LOE benefits. 

In conclusion, it is accepted that Mr. Taylor is employable within the identified SEB -NOC - 228 -
Technical Occupations and Computers and lnfonnation Systems. 

CONCl,USJON 

1. The identified SEB/NOC - 228 Technical Occupations and Computers and Information Systems, is
conflnned as being correct.

2. Entitlement to a LMR reassessment and the development of a new LMR plan and SEB is denied.

3. Entitlement to LOE benefits between April 2003 and February 2004 and between June 2004 to the
present is denied.

4. The Dl and Rl FEL awards are confinned as being correct.

The worker' objection is denied. 

DATED December 7, 2004, at Toronto, Ontario. 

Mrs.C. Rubino 
Appeals Resolution Officer 
Appeals Branch 
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WORKPLACE SAFETY AND INSURANCE BOARD 

APPEALS RESOLUTION OFFICER DECISION 

CLAIM#: 

OBJECTION BY: 

HEARING 

PARTICIPANTS 

Worker: 
Worker Representative: 
Employer: 

ISSUES 

The worker Is seeking entitlement to: 

1. Upper back and neck.

 

Paul Taylor 

Date: Thursday, August 2, 2001 
· Location: Toronto

Paul Taylor . _ 
Andre Carr, Advantage Total Claims 
Michelle Moll, Action Force 

2. Permanent impairment (Pl) mid and upper back, and neck.
3. Temporary total disability benefits from October 3, 1998 to December 16, 1998 and

January 13, 1999 to March 8, 2000 less time worked.
4. Reimbursement of physiotherapy costs of $220.00 and ongoing physiotherapy.
5. Re-writes for failed exams.

During the pre-hearing discussion the worker advised that at this time he is not pursuing 
his request for training at McMaster University. 

The employer is seeking an increase in the percentage of Second Injury & Enhancement 
Fund (SIEF) cost relief. However the decision to grant 25% SIEF cost relief was made by 
an Appeals mediation/reinstatement officer. As this is a final decision of the Board I am 
unable to consider their request. 

HOW THE ISSUES ARISE 

On February 6, 1997 the worker, a truck driver, suffered a strain and contusion to the 
back when a load of boxes fell on his back, neck, and head. The claim was allowed and 
benefits paid. 

Mr. Taylor attended a Community Cllnic and was discharged on April 25, 1997 with a 
recommendation to resume regular work duties. On August 20, 1997 he suffered a 
recurrence (REO) of his back condition resulting from his job duties as a truck driver. 
Entitlement for the REO was allowed on appeal and further compensation benefits paid. 
Also the accident employer was granted 25 ¾SIEF cost relief. 
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In August, 1998 Mr. Taylor was assessed at a Regional Evaluation Centre (REC). After 
reviewing the REC report a Board medical adviser noted that full recovery was expected 
at the end of October, 1998 and that the worker should be able to go back to work with 
restrictions of avoiding repetitive bending and heavy lifting. From August 17, 1998 to 
October 2, 1998 the worker participated in a modified work program at red_uced hours. 

Subsequent to this the claims adjudicator determined that the worker had reached 
maximum medical rehabilitation (MMR) as of September 17, 1998, had not sustained a Pl, 
and was capable of returning to his regular job. This decision was communicated to the 
worker by letter dated December 4. 1998. 

Further medical information was submitted and reviewed by a Board medical consultant 
who considered the worker partially disabled with permanent standard low back 
precautions as of September 17, 1998. The adjudicator accepted the opinion of the 
medical consultant and this caused them to reconsider their prior decision. 

In their decision dated June 15, 1999 they'found that the work Mr. Taylor was performing 
up to October 2, 1998 was not physically suitable. In the absence of any documented 
proof that the worker was attempting to secure suitable employment with other 
perspective employers during the period October 2, 1998 to December 16, 1998, the 
adjudicator limited entitlement to 50% of the worker's weekly compensation rate. 

On December 16, 1998 the worker commenced a work assignment with his accident 
employer at XTL. He discontinued this assignment on January 13, 1999 due to problems 
with his back. Entitlement to further compensation benefits was denied a& the 
adjudicator determined that the work performed (shunting) was within the worker's 
medical precautions and would have resulted In permanent employment at no wage loss. 

On May 26, 1999 the worker commenced another assignment with his accident employer 
at BMG, which required him to pack cassettes. He discontinued this work assignment In 
August, 1999 due to problems with his back. 

To determine if the jobs with XTL and BMG were physically suitable for the worker an 
ergonomic specialist conducted an assessment of these Jobs. It Is their opinion the 
shunting Job at XTL Is not suitable for the worker's back restrictions. They found the 
cassette-packing Job at BMG to be suitable. However, the worker was not able to cope 
with the BMG assignment as his back was aggravated by the extensive bus ride he had 
to take to get to and from the Job (Memo #101). Based on this information the adjudicator 
accepted that the work assignment at BMG was not suitable. 

Further as there was no documented proof that the worker was involved in a self-directed 
job search the adjudicator upheld their decision to grant 50% temporary partial disability 
benefits from October 3, 1998 to December 16, 1998. Also they limited entitlement to 50% 
temporary partial disability benefits from January 13, 1999 to March 8, 2000 as they found 
no evidence that the worker was Involved in self-directed job search activities during this 
period (letters of October 3, 2000 and November 30, 2000). 
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The Rec report stated clearly that his prognosis was guarded, due to symptoms not related to the accepted injury of just lower back, and functional overlay. If the injury of full back (lower, mid, upper) and neck then there would be no confusion and question by this specialist.
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The Board medical advisor was told by the adjudicator that worker was in modified work with graduated hours, yet worker was told by employer as per employer letter he was fully recovered. The medical advisor stated in memo that worker to avoid heavy lifting and to continue modified graduated hours.  
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In a memo where the medical consultant, the adjudicator, nurse case manager, and manger had a conference it was agree that worker suffered a work related injury to his back, neck and head and MMR was reached as of Feb. 1999.
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Sticky Note
This issue speaks more on entitlement to benefits.There was never a written nor verbal request, to this day there has been nothing to speak of. Also there is no mention of the actual policy VR not job search only.
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Sticky Note
Was removed from work by Doctor. See Doctor's note January 19, 1999.
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The worker was also granted entitlement for a non economic loss (NEL) benefit in the 
amount of 14% for the low back as confirmed by letter dated January 7, 2000. 

The worker is currently enrolled in the Network Engineer program at Trois and he has 
failed some certification exams. By letter dated December 20, 2000 the adjudicator 
informed the worker that they were granting entitlement for the costs incurred for 
rewriting a certification exam, which the worker had failed, but that they would not 
honour future costs for rewrites. 

Subsequent to this the worker failed another certification exam. As outlined in the 
adjudicator's letter of April 19, 2001 entitlement was granted, with hesitation, for the 
costs of this rewrite. They advised the worker that any future costs incurred for failed 
examinations would not be honoured. The worker failed a further certification exam and 
entitlement for the costs of re-writing this exam has been denied as per the adjudicator's 
letter of July 20, 2001. 

AUTHORITY REFERENCE 

02-01-08: Temporary Total & Temporary Partial Disability
19-03-05: LMR Plans
19-03-06: LMR Expenses
06-01-02: Health Care Entitlement
17-01-02: Entitlement and Definitions

ASSESSMENT OF EVIDENCE AND SUBMISSIONS 

Entitlement for Upper Back, Neck and Pl, and Pl for Mid Back 

Mr. Carr submits that the worker also Injured his upper back and neck during the work 
accident on February 6, 1997 and as such entitlement should be granted for these 
injuries. Also Mr. Carr contends that the worker's problems with his mid and upper back 
and neck have not resolved as demonstrated by the medical evidence on the file. As a Pl 
Is evident the worker should be referred for a NEL assessment. In this regard he referred 
to the results of the NEL assessment for the low back and in particular to the diagram of 
the body, which indicates the worker's problems with his mid back and other areas. 

Ms. Moll submits that the adjudicator's decision to grant entitlement for the permanent 
low back strain the worker sustained in the February 6, 1997 is correct. The adjudicator 
also correctly denied entitlement for the upper back and neck conditions. As such the 
adjudicator's decisions should be upheld. 

The worker described the accident and noted that about 5 bins filled with alternators and 
automotive parts hit him on his lower, mid, and upper back, neck, and head • 
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Since the accident he has found that it takes him a lot longer to perform activities of dally 
living and that he has become more reliant on friends. Also he now has no social life. 
He returned to modified work in April, 1997 but had to stop In August, 1997 as his back 
was getting worse. He felt better when he was receiving physiotherapy treatment and 
would like further treatment. He attended physiotherapy from February 1, 1999 to 
February 28, 1999 and feels that he should be entitled to the cost of this treatment as his 
doctor prescribed it. Subsequent to this he joined a gym but stopped going about 6 to 8 
months ago as his membership has expired. He tries to walk every day to the mall, 
which is about 1 kg. He has persistent back pain and difficulty taking public transit. 

I have assessed all of the available medical and other Information on the file pertaining to 
the accident history and Injury details. I have also had regard for the testimony of the 
worker, the submissions of Mr. Carr and Ms Moll, the&! and Board policy. The 
evidence does not persuade me that entitlement should be granted for Injuries to the 
upper back and neck areas. Also there does not appear to be any evidence that the 
worker has suffered a Pl to the mid back. My findings are based on the following factors: 

• Although boxes fell on the worker's back, neck, and head, the initial medical
diagnosis Is that of a strain/contusion of the back with reference to both the thoracic
and lumbar spine. No diagnosis was provided in relation to a neck/head Injury.

• In his progress report of February, 1997 Mr. Taylor indicates he has upper and lower
back pain and in the progress report in March, 1997 he Indicates back pain and neck
trauma. However, the doctor's progress reports of March and April, 1997 refer to a
low back strain only and the community clinic report of April, 1997 notes that the mid
back complaints have resolved and that the worker could resume his regular duties.

• The worker went back to work, however in August. 1997 he suffered a REO of his low
back condition, which was allowed on appeal. I note that the doctor refers to the
lumbosacral spine only In their November, 1997 report. Also the February 24, 1998
speclallst report refers to low back complaints only, provides a diagnosis of
mechanical back pain, and notes the presence of mild degenerative changes.

• The worker continued to have persistent complaints of back pain and he was
therefore assessed at a REC in August, 1998. A diagnosis of mechanical back pain
secondary to mlld degenerative changes in the spine was made. It was also noted
that there were some unusual features to the worker's pain.

There was reported numbness In the hands and also with radiation up to the head,
which appear to be nonanatomical symptoms which cannot be directly correlated to
low back pathology. Also there was evidence of some functional overlay. Further It
appeared that the worker's pain was persistent and excessive beyond what would be
expected from the normal appearance of his X-rays. The prognosis was for full
recovery within 6 to 8 weeks and It was not felt that further exposure to
physiotherapy would be beneficial.
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• The worker participated in a modified return to work program at reduced hours from
August 17, 1998 to October 2, 1998. Also the adjudicator accepted the conclusions
and recommendations of the REC and found that the worker had fully recovered from
the effects of his lower and mid back injuries effective September 17, 1998.

• Subsequent to this the worker accepted a work assignment shunting trucks at XTL
He started the assignment on December 16, 1998 and stopped on January 13, 1999
due to back pain. Doctor Nguyen, a specialist, assessed him In February, 1999 and
felt that the worker had mechanical back pain with no evidence of nerve root
entrapment. Given this It was evident that the worker had not recovered from his
lower back injury and that he was permanently partially disabled with standard back
precautions. As such he was referred for a NEL assessment and was awarded a 14%
NEL benefit.

• I note that at the time of the NEL assessment the worker had complaints of numbness
In both arms and legs and pain In the back from the neck to the sacral area. These
complaints have been Indicated on the Soft Tissue Pain Diagram, which is used to
specifically describe the nature/character of the worker's pain. However, the actual
award Is based on the compensable low back strain and not on non compensable
Injuries/complaints.

• Subsequent to the hearing the worker has provided me with Doctor Silva's June 9,
2001 report who was assessing him for a possible myelopathy. The doctor discusses
the mechanics of the accident in February, 1997 and the worker's complaints. They
found no evidence of a primary neurological dysfunction. They note that the worker's
symptoms are mostly associated with a post-traumatic myofasclal pain and that
possibly the worker has some sleep inefficiency and possibly some degree of sleep
apnea, which needs to be investigated.

I appreciate that in addition to his compensable low back injury, Mr. Taylor genuinely 
continues to experience pain symptoms in the mid and upper back, neck and head, and 
also experiences numbness sensations in his fingers, legs, and feet, weakness on 
exertion, and sleep disturbance. However the Board has only recognized an Injury to the 
mid and lower back and a Pl for the low back only. In this regard there does not appear 
to be any resulting medical diagnosis following the accident and Injury In February, 1997 
in relation to the upper back, neck, and head. Also there does not appear to be any 
objective medical pathology that can account for the worker's continuing problems. 
Rather it appears that the worker has a number of self-perceived limitations that do not 
correlate with the recognized permanent compensable low back injury. 

Therefore I am unable to accept entitlement for an upper back and neck injury on 
February 6, 1997. Also as there does not appear to be any medical evidence supporting 
that the worker has suffered a Pl for the mid back. As such I find that he Is not entitled to 
a NEL assessment for this Injury. 
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Further there does not appear to be any medical evidence with respect to the worker's 
compensable low back injury that would prevent him from taking public transportation. 

. . 
·� . . -.. .. ;r,,..e . .. 

Entitlement for Physiotherapy Treatment and Reimbursement of S220.00 

It Is a long-standing practice of the Board not to extend entitlement for physiotherapy 
treatment that Is required for maintenance purposes only. Rather entitlement for further 
physiotherapy treatment can be considered If there Is evidence that a worker has 
suffered an exacerbation of their compensable condition and are below their NEL 
pension level. 

In this case there Is no evidence that would suggest that the worker is below his NEL 
level for the low back. Further at the time of the REC assessment It was not felt that 
further physiotherapy would be beneficial. Also it is evident the worker achieved MMR 
(his condition plateaued) as of September, 1998. Under these circumstances I find that 
any further physiotherapy beyond the date of MMR would be for maintenance purposes 
only. 

Therefore I find that the worker is not entitled to reimbursement for the costs of the 
physiotherapy treatment that he attended in February, 1999. He may however be entitled 
to further physiotherapy In the future if he suffers exacerbation of his lower back 
condition that places him below his NEL level. 

Arrears of Compensation Benefits 

Mr. Carr submits that the worker should be entitled to full arrears of compensation 
benefits from October 2, 1998 to December 16, 1998 and January 13, 1999 to March 8, 
2000, less time worked, as he co-operated In return to work efforts with the accident 
employer. In addition Mr. Carr notes that the worker looked for alternate employment 
through Human Resources Development Canada (HRDC), friends, and the Internet. He 
stressed that Mr. Taylor Is a hardworking and honest person who did his best to stay at 
work in a job that was not suitable for him. 

Ms Moll submits that the adjudicator correctly determined the level of benefits payable to 
the worker for the periods noted above and therefore their decision should be upheld. 

Arrears of compensation benefits can be considered if the evidence shows that a worker 
was actively involved ln a self-directed rehabilitation program designed to mitigate their 
wage toss. 

The adjudicator initially determined that the worker fully recovered from his back injury 
as of September 17, 1998 and that he was capable of resuming his regular employment. 
The worker states that from October 3, 1998 to December 15, 1998 he was essentially 
waiting for a decision from the adjudicator to reconsider their decision concerning his 
level of impairment and entitlement. Also he was trying to secure suitable employment 
through his accident employer. 
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The accident employer was operating on the premise that Mr. Taylor had fully recovered 
from his compensable Injury. It was on this basis that they offered him an assignment 
with Cooney Transportation on December 14, 1998. The worker called back too late and 
the job was no longer available. He was then offered an assignment at XTL shunting 
trailers, which he commenced on December 16, 1999. He stopped work on January 13, 
1999 without explanation and therefore the customer did not want him to ;eturn. It was 
later determined that this job was not within the worker's back restrictions. 

On January 22, 1999 the employer called the worker regarding a work assignment with 
Tim Hortons but the worker returned the call to late. On February 1, 1999 they called the 
worker for another assignment with Tim Hortons which the worker accepted but the 
company changed their mind. On February 8, 1999 a job offer was made for work with 
Canadian Linen but the worker said he could not be available. On March 5, 1999 a job 
offer was made for work with Loomis Courier Services but the worker did not show 
because he was replacing the battery in his car (employer's letter of March 8, 1999). 

Subsequent to this the worker was assigned to a cassette-packing job at BMG, which he 
commenced on May 26, 1999. He discontinued this job in August, 1999 because the 
extensive travel on the bus to and from work aggravated his back condition. The Board 
accepted this and found that the assignment at BMG was not suitable. 

The employer offered retraining as forklift driver with no manual loading/unloading but 
the worker said his doctor did not want him doing driving jobs. Also It appears that he 
was more interested in being retrained in accounting. The employer was prepared to 
consider this if the accounting course did not cost more than the forklift program. 

When the adjudicator determined that the worker had fully recovered from his back injury 
effective September 17, 1998, the worker could not be certain that this decision would be 
overturned and that he would be granted further entitlement to compensation benefits 
and services. Therefore he would have been reasonably expected to look for full-time 
employment with other perspective employers, If a work assignment was not readily 
available with the accident employer. 

In this regard I note that the employer is a temporary employment agency that offers 
work assignments to employees as they may arise. It is apparent to me that they were 
more than willing to provide Mr. Taylor with work. However, contrary to the Board's 
initial determination that he had fully recovered from his compensable injuries as of 
September 17, 1998, Mr. Taylor did not feel he was fit for his regular employment. As 
such he primarily focused his attention on having this determination overturned and also 
In trying to obtain a suitable work assignment with the accident employer. 

It appears that the worker was taken off the accident employer's job roster In August, 
1999. Therefore it became even more imperative that he actively pursue alternative 
employment with a new employer and/or undertake other rehabilitation Initiatives that 
would lead to the reduction or elimination of his wage loss. 

l
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I find that there is very little evidence of the worker's job search efforts from October 3, 
1999 to December 16, 1999 and January 13, 1999 to March 8, 2000. These efforts were 
limited to looking for employment within his neighbourhood, asking family/friends about 
their job and checking the Internet. The worker was unable to provide me with specific 
details concerning these activities such as how often he looked for work, the method of 
contact, the type of work he was looking, who he spoke to, or what companies he may 
have sent a resume to. However, he did register with HRDC as suggested to him by Pam 
Saddlemyre of Action Force. Also the worker stated that he could not take a bus, which I 
have found is not medically supported, and he had no access to transportation. Clearly 
the extent of his job search activities were limited by these circumstances. 

There is also evidence that from October, 1998 to August, 1999 the worker and the 
employer were communicating with each other concerning his return to work. In this 
regard the worker attempted two assignments that were later determined not suitable for 
him. It is also evident that a number of job assignments were offered but did not 
materialise for a variety of reasons, some of which include; transportation difficulties, 
called back too late, wasn't available, did not feel assignment was physically suitable. 

The worker also looked into training programs at Trios, DeVry, Sheridan College, and 
MacMaster University. 

Having considered all of the available evidence with respect to the worker's efforts to 
mitigate his wage loss, I am not satisfied the he was seriously co-operating with his 
employer. Although the worker made some efforts at looking at alternative work/training, 
I am unimpressed with his efforts given the amount of time involved. Therefore, l find 
that the adjudicator's decision to limit compensation benefits to 50% temporary partial 
disability benefits for the periods October 2, 1998 to December 16, 1998 and January 13, 
1999 to March 8, 2000 is correct. As such the worker is not entitled to a further 50% 
temporary partial disability benefits during this period. 

Entitlement for Re-writes 

The worker's representative submits that worker is dealing with more challenges than 
the other students noting his back problems and the medication he takes. Yet some of 
the other students are failing. The worker has been successful in re-writing his exams 
and has taken steps to help improve his level of concentration during exams. Therefore, 
based on these mitigating circumstances the Board ought to pay for the cost of re-writes. 

The worker discussed his situation at school. He attends from 12:00 p.m. to 5:00 p.m. 
and takes medication to help control his back pain. He takes breaks when he can. On 
average he misses 2 to 3 days per month primarily because of back pain. While at home 
he studies and sleeps. He has failed 4 certification exams and the Board is no longer 
covering the cost of re-writes. which he does not feel Is reasonable. He maintains that It 
is not unusual for students to fall some exams on their first attempt as the exams are 
tough and the pass ratio is high at 75% • 85% and missing one question could mean the 
difference between pass or failure. 
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Also this is further compounded because the exams can run for several hours and he 
along with the other students are not allowed to stand and stretch or leave the room 
while writing the exam. He needs to take appropriate breaks and when he Is not able to 
do so his back pain increases and this in turn Impacts on his ability to concentrate 
during the exam. To remedy this situation he has applied for special permission to allow 
him to take necessary breaks during exams. With breaks he feels his level of 
concentration will increase and will result in greater success with exams, which in turn 
will reduce or eliminate the need for re-writes. 

In a report dated April 26, 2001 the service provider reports that the worker failed the 
Unix certification exam. Trios were contacted and they confirmed that 4 out of the 7 
students in the worker's afternoon class failed the exam, which was a long but open 
book exam. The worker was expected to pass this exam given that he had been passing 
the weekly Unix diploma course tests. The worker was very close to passing the exam, 
however, Trios states that it is not uncommon for students to fail the first certification 
exam in the program. In light of these circumstances the adjudicator agreed to allow 
entitlement for the re-write of this exam. 

I agree with the worker's representative that the worker is not on an even plane as the 
other students. In this respect the Board has recognized that the worker has permanent 
restrictions including the need to alternate regularly between sitting and standing. 
Exams can take up to 4 hours to complete and up to this point in time the worker has not 
been allowed to take necessary stretch breaks during class and this has adversely 
affected his concentration and overall exam result. Therefore I find that the worker Is 
entitled to the cost of re-writes for any certification exams he has failed to-date. 

I also note that the worker has applied for special permission to be allowed to 
stretch/break during exams. He has also been provided with a mobile rack and hard 
drive, which will enable him to put forth the extra effort in his studies by having the 
flexibility to work at home. 

It now appears that all of the barriers have been addressed. This should result in the 
worker passing his exams and successfully complete his training program. I would 
encourage the worker to improve his attendance at school. Any future request for "re
writes" is to be assessed on Its own individual merits and justice. 

CONCLUSIONS 

I conclude that: 

1. There is no entitlement for the upper back and neck.
2. A Pl is not Indicated for the mid back.
3. There is no entitlement to full temporary partial disability benefits from October 3,

1998 to December 16, 1998 and January 13, 1999 to March 8, 2000.

1. 
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4. There Is no entitlement for reimbursement of physiotherapy costs of $200.00 or for
further physiotherapy treatment unless It is determined that the worker's low back is
in an acute phase, which places him below his NEL level.

5. The worker is entitled to the costs for re-writes for any failed exams to-date. Future
requests for re-writes are to be assessed on the Individual merits and justice of the
request.

The objection is ALLOWED-IN-PART. 

DATED on Friday, September 28, 2001 at Toronto. 

Pat Lennie 
Appeals Resolution Officer 
Appeals Branch 

___;_ 
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